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Abstract

This essay analyses the rationales, legal and political, behind the co-optation of human dignity by the
international anti-trafficking regime. It identifies several, partly contradictory, functions the concept of human
dignity performs as part of the anti-trafficking discourses, laws and policies: forging consensus among
antitrafficking actors, reinforcing the state prerogative to delimit belonging, providing the basis for the application
of the human rights law, as well as sustaining the economic and socio-political order that enables trafficking-
related exploitation. Ultimately, while the emancipatory potential of human dignity is not invalidated by its
neoliberal instrumentalization, the latter must be taken into account if dignity is to be evoked to foster meaningful

efforts against exploitation, exclusion, and unfreedom — whether or not these are described as modern slavery.

Introduction: dignity as the thrust of anti-trafficking frameworks

Safeguarding human trafficking victims’ human rights and dignity has been recognised
as an impetus of anti-trafficking efforts alongside crime prevention and prosecution. Among
three constitutive elements of the human trafficking offence, use of means that lead to the loss
by the trafficked individual of control over their life choices, rendering their consent to
exploitation irrelevant, is definitive to assessing the relationship between trafficking and
dignity. Considering that personal autonomy is one of the possible connotations of human
dignity,! and given the importance of “the experience of humiliation and human suffering” for
the entrenchment of the concept of dignity in legal instruments,?2 human trafficking will
necessarily amount to a violation of human dignity, or an attempt of such violation. In turn, as
a “purpose” and a “general principle of law informing jus cogens” and raising grounds for
human rights,® protection of human dignity is a manifest reason for appealing to the human
rights law — based on the recognition of the “intrinsic value” of the wellbeing of all human
beings*- in the context of the anti-trafficking legislation. Importantly, as an under-determined
legal and political concept, human dignity is a value capable of forging universal support for

the anti-trafficking regime under the human rights protection paradigm.®
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Dignity as a requisite of political belonging

Identifying dignity as the protected legal interest of the human trafficking offence (as,
for example, in the Spanish Penal Code)® underlines the symbolic significance of public
visibility of human trafficking and the impact of victimhood on an individual’s socio-political
belonging. Although voluntary enslavement is a historically observable practice,” a conscious
acceptance of coercion in exchange for survival or subsistence® is impermissible in liberal
thinking as it requires a slave to renounce their liberty for good.® Such a renouncement excludes
an enslaved person from the community since slaves “are not counted as sources of claims.”*
While both their rights and duties are replaced, to an extent, with a master’s duties to maintain
their slave, these stem “either from slaveholders or from the general interests of society (which
do not include the interests of slaves).”*! A victim of human trafficking, by losing their freedom
of deliberation, is also expelled from the community where they are exploited. However, the
authority to grant, enforce or restrict rights (which in this understanding will be civil and not
even socio-economic rights) rests with the state. In a society where freedom is considered
inalienable, and slavery, servitude or other forms of unfreedom are formally abolished, the
trafficker and/or exploiter usurp the state’s prerogative to suspend one’s liberties; tellingly,
certain categories of state-imposed forced labour, including prison work, remain excluded from
the scope of the Forced Labour Convention. Human trafficking constitutes such
an encroachment upon the exclusive powers of the state, resulting in unauthorised “expulsions”

from the community through the unlawful deprivation of liberty.
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The state, in turn, is interested in maintaining a certain level of inclusion permitting
sensible participation even of those who, as “merely ... human beings™'? that share neither in
the political community nor in the social welfare system,'® due to the lack of such entitling
recognition,** may claim few rights on this state in the first place.'® The international human
rights law appears, wanting a widespread ratification of legal instruments of protection of rights
of migrant workers (prominently, of the 1990 International Convention on the Protection of the
Rights of All Migrant Workers and Members of Their Families, but also such ILO acts as the
Convention No. 97 concerning Migration for Employment and the Convention No. 143
concerning Migrations in Abusive Conditions and the Promotion of Equality of Opportunity
and Treatment of Migrant Workers), to be the only viable tool for rectifying the harm suffered
by migrant trafficking victims, safeguarding both the positive rights of individuals to the
freedom of employment, and the negative rights of protection from the forms of exploitation
mentioned in the definition of human trafficking. The main aim of victims’ protection under
the antitrafficking legislation is their reintegration into the society they have been forced out
of, through the reinstatement of their personal autonomy that should guarantee their free choice
of any subsequent labour exchanges.

Dignity as a claim on common humanity

Applying the language of human dignity to trafficking provides the minimum of
equality that enables meaningful solidarity with victims. Ensuring justice, seen as “respect for
fundamental human rights which all men have, whether or not any particular society recognises
such rights in its law or social practice,”’ may act as a counterweight to the exculpatory
narratives in “destination” countries that tend to contrast exploitation of migrant workers with
the “modern slavery” supposedly proliferating in their countries of origin. This strand of the
“modern slavery” public and policy discourse (present, for instance, in the UK 2014 Modern
Slavery Strategy as it seeks to prevent trafficking by working with “countries that suffer from

a high incidence of modern slavery”)®® stabilises the vision of exploitation as an attribute of
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the “Global South,”*® and trafficking as slavery “imported” by traffickers from societies where
it is supposedly entrenched.?’ It conveniently ignores the impact of western-oriented
antitrafficking legislation and activism on south-south migration and exploitation practices and
the pressure on local governments to suppress labour mobility.?! This exclusive logic still
applies if traffickers, even though not foreigners, are “othered” as a racialised minority (as the
allegedly Pakistani ethnic perpetrators of child sex trafficking in the UK),? or, alternatively, if
a disadvantaged minority group is a perceived target of victimisation?® and so “othered” itself.?
This way, either perpetrators or victims, and ideally both, may still be a foreign “contaminating
agent in an otherwise just and fair society.”?> From this standpoint, slavery is not so much
a violation of the regimes of human rights and norms of the free market, as a lack thereof among
the enslaved. It is to be resolved, then, by a further entrenchment of these regimes, not
a rectification of their shortcomings. Meanwhile, “modern slaves” are to be “liberated” and

introduced into the “civilised” free society.

In this respect, recognition of human dignity as universal and innate to every human

being may serve as an antidote to the condescending mode of antitrafficking efforts precisely
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because it contradicts the very idea of slavery and as such figures in the 1956 Slavery
Convention and the ILO documents.?® Both the 1966 UN International Covenant on Civil and
Political Rights, prohibiting slavery, servitude, forced labour and slave trade?’ and reinstating
persons’ right to liberty,® and the UN International Covenant on Economic, Social and Cultural
Rights, announcing “the right to work, which includes the right of everyone to the opportunity
to gain his living by work which he freely chooses or accepts,”?® confirm the individual right
to self-determination®® and refer to the value of human dignity. This also applies to regional
human rights instruments, including the European Convention on Human Rights, which
protects the rights to personal freedom and not to be subjected to slavery or forced labour.%
While the 1949 Trafficking Convention, positing that “prostitution and the accompanying evil
of the traffic in persons for the purpose of prostitution are incompatible with the dignity and
worth of the human person,”3? could hardly be considered a human rights instrument, the
Additional Protocols to the 1949 Geneva Conventions characterise forced prostitution in
conditions of armed conflict as an “outrage upon personal dignity.”®® Overall, it is the
incompatibility of trafficking experiences with maintenance of human dignity that places
trafficking within the remit of the human rights law in absence of a “right not to be trafficked”*

and establishes entitlements that are not conditional upon victims’ citizenship status.
Dignity as a right to be exploited

However, and here lies the paradox of endorsing human dignity as a universal language
of counteracting trafficking and exploitation, when respect for personal autonomy is recognised
as a morally fundamental right,®® it eventually feeds into the non-interventionist stance on

“consensual” exploitation. After all, the international human rights law “does not contain a
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right not to be exploited as such”® — and neither does antitrafficking contain a goal to prevent
exploitation. Human rights do not only complement the criminal law approach®’ and reaffirm
the liberal reading of trafficking as an offence against personal autonomy triggering the duty
of state protection. They also side-line the perspectives focusing on labour rights violations as
the essence of trafficking. Moreover, once reinterpreted within the neoliberal paradigm, human
rights serve to reinforce it, becoming complicit in exploitation.®® Doubtlessly, it is in states’
interest to gain back the monopoly on deprivation of liberty usurped by traffickers and to ensure
victims’ loyalty without undermining the bases of the socio-economic order underpinned by
exploitation, and appealing to human dignity is an elegant way to do so. Apparently, the
transformation within the liberal discourse from the logic of exchange to one of unequal
struggle,®® and a corresponding reinvention of “human rights as the moral language of the
competitive market*® have not been necessarily assessed by those using this language to stand

for victims of trafficking — unless, of course, halting exploitation is not one of their goals either.

Co-opted by the neoliberal discourse, dignity comes to require “a competitive order in
which individuals were responsible for their own fates.”** Neoliberal human rights should be
enjoyed in a self-reliant and responsible manner, with the aim of freely finding one’s place at
the labour market as a “socially useful” and “active” citizen.*? The idea of “active citizenship”
resonates in the antitrafficking regime also in another respect: taking responsibility for the
social life — hence volunteering as a substitute for the state delivery of public services.*® So,
the fact that it is mostly societal initiatives that care for trafficking victims is in line with the
emergence of community-based victim services in the context of the western welfare state
retrenchment in the last quarter of the 20" century. While “active citizenship” may seem
aremedy for the dismantlement of “the harm reduction systems” functioning on the basis of
social solidarity,** and it indeed helps to cover the needs exacerbated by the state’s “absence,”

it is instrumental to “further reduction of the public sphere and the dispersion of social control
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mechanisms,”* so that community-oriented approaches may be conveniently integrated into

the antitrafficking regime.
Dignity as neoliberal resilience

The neoliberal rejection of socio-economic rights as “threats to individual rights*®
largely disables a characterisation of trafficking as a violation of rights to dignified work,
safety, accommodation, and so on. However, they may be reconciled with the paradigm
provided that the responsibility for the non-fulfilment of rights is appropriately misallocated.
So, in the UN Agenda for Sustainable Development — a document indisputably guided by the
“universal respect for human rights and human dignity” and the goal of “full realisation of
human potential” — exploitation, recognised as an impediment to ensuring “decent work of all”,
is to be “eradicated” through development.*’ Since the demand side — economic structures that
require exploitation, and the legal and political institutions that facilitate it — cannot be
addressed from the standpoint of “apolitical” human rights agendas,* the solution is to tackle
the “supply.” The temporary nature of this compromise means antitrafficking efforts are bound
to be limited to the “humanitarian forms of governance,”*® silent on the structural injustices
behind the immediate suffering it alleviates.>® And even where its causes and their man-made
character are seemingly exposed, this does not amount to a recognition of rights violations as

“planned misery.”®!

At the level of individuals and communities, the concepts of resilience and
empowerment are used to arm victims and potential victims with personal capacities to manage
the task they have so far failed at or are at risk of failing.>? Pre-departure orientation trainings
for domestic workers in Southeast Asia, analysed by Liberty Chee, may be seen as efforts to

prevent trafficking — i.e., to avoid victimisation® by preparing outgoing migrants “to endure
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the working and social environment that provides little protection from hyper-exploitation.”>*
“Resiliency humanitarianism” creates “subjects who are conceived as resilient to the extent
that they adapt to, rather than resist, the conditions of their humanitarian suffering.”>®
A resilient actor is both “excluded from regimes of security, exempt from rights and privileges
accorded by juridical and normative systems” and expected to “reach her full potential when
exposed to danger.”®® The ultimate protective duty therefore resides with a potential victim: in
the words of a July 2023 antitrafficking leaflet prepared by the OSCE and the National Police
of Ukraine, emphasising vigilance and self-care for trafficking prevention, “You have

yourself.”®’

Identified trafficking victims have already proven to be insufficiently resilient: they
exemplify burdensome “welfare cases” — afailure that discredits global circulation of
exploitable labour, or the so-called “migration industry.”® Now they are helped to “overcome”
their experiences and reintegrate into society®® as newly resilient subjects — apt for managing
their inevitably “precarious lives.”® Arguably, engaging “trafficking survivors” in designing
anti-trafficking policies is one method of co-optation — at least, if resilience is understood as a
“methodology of power,” depoliticising and “ultimately disempowering.”®! This does not mean
that they cannot improve lives of people who have experienced exploitation, but rather that

they do not represent a systemic rupture with “traditional” anti-trafficking frameworks.

This exposure of the hidden agenda of dignity-oriented discourses in neoliberal
societies echoes a more general critique of human rights within the Marxist tradition, which
maintains that civil and political rights uphold the capitalist system through “the legal apparatus
of enforceable rights of contract.”®? They embody, in a legal form, the exploitative mode of

production and social relations that enable and define it.® So, while progressive in gaining
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improvements in the life conditions and political participation of workers, rights cannot
perform a transformative role.* This critique illuminates the mechanism of reconciling the

oppressed with the oppressor, which seems to be at heart of the antitrafficking framework.
Conclusion: dignity as a tool of emancipation

All being said, just as it is potentially not impossible to give a new, emancipatory
meaning to old legal forms through reinterpreting them according to new economic relations,®
old meanings — such as the idea of dignity embracing effective autonomy complemented, rather
than eroded, by economic, social, and political belonging and participation — should be
enforceable through novel legal instruments. Anti-trafficking frameworks could serve as such
an avenue, given the vast resources of the international antitrafficking regime. This still leaves
unresolved the question whether the system may be undermined from within, and if this
aspiration justifies, for the time being, incremental “empowering” antitrafficking efforts and
other measures that uphold the status quo.%® By the same token, it is up to debate whether the
instrumentalization of the concept of human dignity by the system that is oriented, at best, at
symptomatic treatment of the acute cases of economic, social and political exclusion
conveniently grouped under the “modern slavery” umbrella, renders this concept less
meaningful. Arguably, it does not. Human dignity, and the ultimate value of freedom it carries,
remains a universal claim to our shared and inalienable humanity, transcending
misappropriations. Yet, as with other apparently universal and over-used ideas, references to
dignity and rights in application to human trafficking and exploitation should never be taken at
face value, but rather assessed against the substantive agendas they purport to represent — lest

they turn into their opposite.
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