 

Boundaries to Freedom of Expression
 

The aim of this course is to confront the ethical question of the constraints of speech. Focus is put on the harm or the offence caused by the speech in question: Can we say that sometimes, the harm or the offence brought about by a certain speech constitutes such an injury that it cannot be tolerated? More specifically, the question is: Under what conditions preventing offence can provide adequate grounds for limiting freedom of expression.

 

   The plan for confronting these issues is the following. The discussion is divided into four major parts. The first part deals with the question of why speech enjoys special status. Here we consider the absolutist school versus the consequentialist school and reflect on the major arguments frequently heard in defence of free expression. These arguments explain that speech is important for the development of our autonomy and to enable us to realize ourselves; because of its contribution to our democratic lives; and in order to advance truth. 

   The second part is concerned with the issue of prescribing boundaries to freedom of expression. It highlights the Millian Harm to Others Principle as well as the Offence Principle. In addition, attention is given to the Respect for Others Argument and to legal tests adopted by the courts of the United States, Britain, Canada and Israel. Specifically the Clear & Present Danger Test and the Bad Tendency Test are being considered.

   Part three touches upon controversial expressions such as the fighting words doctrine; the issue of defamation and libel; pornography; symbolic Speech; and freedom of assembly and demonstration ('speech plus' in Douglas J.'s terminology).

   Finally, part four addresses several case studies that aroused much controversy, evaluating the court decisions in the light of the Harm and Offence Principles and the other theoretical principles discussed in the former parts of the seminar. Among the controversies which are being tackled are the Skokie affair; racism in England and Germany; cultural hostilities in Canada; decisions of the European Commission on Human Rights on racism and regarding the right of racist lists to participate in elections; and the Kahanist phenomenon in Israel.  
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