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I.  Introduction

Proponents of physician-assisted-suicide (PAS) have been trying for over a decade to legalize some type of PAS at the state level. They first attempted to use the traditional state legislative process.
 Although they managed to get some bills introduced and considered, none of them were approved.
 Consequently, in 1991 PAS proponents tried a new method, going directly to voters in Washington through the state’s voter initiative processes.
 When the measure was defeated in Washington, the legalization movement moved to California in 1992, where a measure again was defeated.
 The movement next moved to Oregon which houses the national headquarters of the Hemlock Society and is the home of Derek Humphry, a prominent right-to-die activist. The politically independent sentiments of many Oregonians, combined with the state’s history of progressive initiatives and health reforms, were instrumental in the passing of the Death With Dignity Act. Furthermore, Oregon has progressive advance directive laws and a long history of citizens using the initiative power as an instrument of legal and social change. Regarding citizens’ defiance toward organized religion and external political pressures, John Pridnoff, Executive Director of the Hemlock Society in Eugene, Oregon, said, “Oregonians tend to be more open-minded to a wide variety of opinions.”

Oregon also has a more conducive atmosphere for the passage of physician-assisted suicide because of the main characteristics of its population. About 90% of Oregonians are white and research has shown that whites are more likely than minorities (particularly African-Americans and Hispanics) to support physician-assisted suicide.
 In addition, Oregon is a relatively secular state where religious sentiments are not strong. That factor allows Oregonians to espouse moral views that do not necessarily coincide with religious norms. Chet Orloff, Director of the Oregon Historical Society, explained, “This measure is in keeping with Oregon. Throughout history Oregon seems to be out there ahead of other states in testing things.”

Interestingly, in order to gain the support of most Oregonians, the activists of the right-to-die campaign distanced themselves from Derek Humphry and the Hemlock Society. The initiators of Measure 16 saw Humphry as a political liability, fearing his controversial, fringe views might scare away voters worried that the measure was the beginning of a radical campaign to help people kill themselves. Spokeswoman Barbara Coombs Lee explained that Humphry always criticized the bill for being too moderate. Measure 16 was not designed to satisfy “the fringe element on either side of this issue, not Derek Humphry and not the archbishop. It was designed to find the common ground with a moderate, rational and safe solution to a problem facing Oregonians.” 
 At the same time, the campaign had quietly used Humphry’s name to raise money across the country from right-to-die faithful. Humphry himself was very active in raising money for the campaign and contributed a large sum of money.

In November 1994, the citizens of Oregon approved Ballot Measure 16—also called the Oregon Death With Dignity Act (hereinafter “the Oregon Act,” or “the Act”),
 making Oregon the first and only jurisdiction in the United States to legalize PAS.
 The Act allows Oregon residents who are suffering from a terminal disease to receive prescriptions for self-administered lethal medications from their physicians.
 The term “terminal disease” is defined as “an incurable and irreversible disease that has been medically confirmed and will, within reasonable medical judgment, produce death within six (6) months.” It does not permit euthanasia (good death), in which a physician or other person directly administers a medication to a patient in order to end his or her life.
 Implementation of the Act was barred for several years by a constitutional challenge.
 Passage of the Act in November 1997, for the second time, not only legalized PAS in Oregon but also placed Oregon at the center of a national debate regarding PAS.
 

The Oregon Death With Dignity Act requires that the Oregon Health Division (OHD) monitor compliance with the law, collect information about the patients and physicians who participate in legal physician-assisted suicide, and publish an annual statistical report.
 This Article discusses the history of the Act from its passage in 1994 to the present, evaluates the strengths and weaknesses of the Act, and analyzes the Oregon Health Division’s reports on the consequences of the Act. It is acknowledged that the Act contains significant documentation and reporting requirements for every step of the procedure.
 These provisions are designed to ensure that the patient is making a voluntary and informed decision. The provisions help state agencies to monitor physicians’ compliance with the Act. This, in turn, helps safeguard patients’ interests and protects against the risk of involuntary euthanasia. 

While the Act includes a number of safeguards that are intended to protect patients’ interests and guard against the abuses that have occurred in the Netherlands,
 there are still some flaws beyond the aforementioned weaknesses that do not necessarily advance the purpose of the Act, which is to give a dying patient the right to request lethal medication to end his or her life in a humane and dignified way. This Article proposes several improvements to the Act, including modification of the Act to contain self-administered lethal injections in situations where oral medications cannot be taken, additional reporting by pharmacists, mandatory psychiatric consultations for patients considering physician-assisted suicide, and enhanced control mechanisms. The meticulous set of guidelines will improve the working of the Act and make it less susceptible to abuse.

The reasoning behind the Act recognizes that a person may face grave difficulties at the end of his or her life. The general argument of death-with-dignity advocates focuses on a special set of circumstances where (1) a person has a terminal disease, (2) is capable and (3) has made the request to end his or her life voluntarily. According to death-with-dignity advocates, a person in this situation should have the autonomy to make the decision to end his or her life and to be able to do so in the most humane manner. This does not negate the principle that a person’s life is valuable at all times. Instead, the viewpoint is that although a person’s life is always valuable, a patient’s desire to control his or her manner of death and to die a more painless and/or dignified death should be given precedence over the value of his or her life.
 As said, the Oregon Act specifies that the time period for this judgment is after a reasonable medical prognosis has given the patient only six more months to live.
 In order to protect the individual’s freedom to act, two rights are recognized: the right to autonomy and the right to choice in end of life issues. Both of these rights were cited by family members as extremely important reasons why patients chose PAS in its second year of effect in Oregon.

A.  History of the Oregon Act 

The Oregon Act passed in 1994 by a slight margin, with 51% in favor and 49% opposed.
 The Oregon Medical Association (OMA) officially remained neutral on the Act.
 The Oregon Health Sciences University conducted an anonymous survey (OHSU survey) of all Oregon physicians eligible to participate in PAS in 1995. The findings show that 60% of the 2761 respondents believed that PAS is ethical and should be legal in some cases.
 Forty-six percent stated that they might be willing to write a prescription for a lethal dose of medication once the Act went into effect.
 The survey also indicated that the Act may simply have legalized and expanded what was already being practiced by a small percentage of physicians: of the 21% of OHSU survey respondents who said that they had been asked for a prescription for a lethal dose of medication within the year preceding the Act, 7% admitted to writing such a prescription although doing so was illegal.
 Eighty-six percent of physicians reported that legalization of PAS would have no effect on the way that they prescribe pain medication for terminally ill patients, and nearly half indicated that they might be willing to fulfill requests for lethal doses of prescriptions.
 One interpretation of the statement that legalization of PAS would have no effect on the behavior of the majority of physicians is that providing a lethal prescription under the guise of pain management is often creating a “double effect” which most physicians agree is both ethical and legal.
 

Since the Act initially passed by such a narrow margin, it is not surprising that it elicited a storm of protest and public debate.
 The Act was opposed by a coalition of religious groups including the Catholic Church, which perceive PAS as disrespectful of God’s gift of life, and the American Medical Association, which is afraid of altering physicians’ traditional role of protecting and preserving life.
 The most influential response was a lawsuit filed in federal district court by a group of physicians, residential care facilities, and concerned Oregon residents challenging the Act on constitutional grounds.
 Citing the Fourteenth Amendment, the plaintiffs claimed that the Act violated due process and equal protection rights by failing to protect vulnerable patients who may resort to assisted suicide because of undiagnosed depression or coercion.
 In December 1994, the federal district court granted a temporary injunction saying that serious questions were presented as to whether the Act violated plaintiffs’ freedom of association, freedom of religion, due process, and equal protection rights, and that the balance of hardships favored plaintiffs.
 In August 1995, the district court struck down the Act on equal protection grounds.
 Judge Hogan made three complimentary arguments: (1) provision of the Oregon Act was not rationally related to any legitimate state interest for equal protection purposes; (2) provision of the Act which established a subjective “good faith” standard of care for physicians and immunized them from liability for actions taken in good faith was not rationally related to any legitimate state interest for equal protection purposes; and (3) the Act was not rationally related to any state interest as it did nothing to ensure that the decision to commit suicide was rationally and voluntarily made at the time of death.

Although this decision was subsequently vacated for procedural reasons
 execution of the Act was delayed yet again pending the Supreme Court decisions in Washington v. Glucksberg
 and Vacco v. Quill.
 In these decisions, the Supreme Court held that there is no constitutional right to PAS.
 In addition, opponents of the Act attempted to have it repealed.

B.  The Act’s Last Hurdles Before Becoming Law 

For the first time in Oregon’s history, a ballot initiative was voted on twice. In November 1997, Measure 51 (to overturn the Act) was rejected by an even greater margin (60% to 40%) than had originally approved the Act.
 A plausible explanation for this much larger margin in support of the Death With Dignity Act is that by this decisive vote they expressed their anger over the fact that they were forced to vote on the issue for the second time. It was the first time in state history that the legislature tried to repeal an initiative by voting.
 That the citizens of Oregon took an active part in the legislation process and that the law reflects the wishes of the majority of Oregonians is praiseworthy. In that respect, Oregon serves as a model to be followed by other states and countries.

Some might object to this assertion, saying that legislation by referendum reduces complex public policy issues to TV sound-bites, making it impossible for parties with differing views to reach mutual consensus through legislative deliberation. We beg to differ. Discussions on issues decided by referendum are extensive, and the media provide ample opportunities to explore all relevant points of view. The statement that all citizens hear are “sound-bites” is over-simplified, exaggerated and remote from truth. The deliberation process allows more than enough time to reach accommodation and, more fundamentally, the participation of masses of people in public affairs is of great importance. Democracy has a vested interest in facilitating feedback between the citizens and public representatives, and in stimulating discussion and public debate. It is so important and fundamental that liberals call the existing form of democracy “participatory democracy.”
 Legislation by referendum on a public matter that concerns the lives of all citizens is preferable to a decision-making process in a room, where a small group decides for the people what they should do in an area that is intimate and personal: the right to die with dignity. The public has the right to decide on such an important private matter. Referendum is an excellent mechanism for the public to express its interests and goals. 

The passage of the Act yet again created a flurry of controversy not only in Oregon but also across the United States. On April 30, 1997, President Clinton signed the Federal Assisted Suicide Funding Restriction Act of 1997.
 The Act states that “Federal funds may not be used to pay for items and services (including assistance) the purpose of which is to cause (or assist in causing) the suicide, euthanasia, or mercy killing of any individual.”
 

Thomas Constantine, the administrator of the Drug Enforcement Administration (DEA), issued a letter stating that a physician who prescribed drugs under the Oregon Act would violate the federal Controlled Substances Act because the prescription would not promote a legitimate medical purpose. This letter was a reaction to pressure from Senator Orrin Hatch and Representative Henry Hyde, the chairmen of the Senate and House Judiciary Committees, respectively. Constantine threatened that physicians who ignored his directions would risk losing their license to prescribe controlled medications.
 The Oregon Medical Association counseled physicians not to write prescriptions until this threat was removed.
 Many people worried that the DEA’s threat would have the nationwide effect of deterring physicians from providing responsible and humane treatment to dying patients.

Shortly after Constantine’s letter, United States Attorney General Janet Reno stated that his letter was sent without her permission.
 She further stated that the Justice Department was reviewing the Oregon statute, and that the DEA should have waited for the findings of the review before issuing any warnings to physicians.
 Following its review of the statute, the Justice Department determined in June 1998 that the DEA does not have the authority to discipline physicians who write prescriptions in accordance with the Oregon Act.
 

In response to this announcement, a bill entitled the Lethal Drug Abuse Prevention Act
 was presented to the House and Senate in 1998. When this bill did not make much progress, the scope of the bill was narrowed to exclude drugs for sedation and only focused on analgesics (pain killers) and was introduced as the Pain Relief Promotion Act of 1999.
 The bill would authorize the DEA to enforce prohibitions on the use of controlled substances for assisted suicide in any state, regardless of state law. The bill also prohibits the Attorney General from giving force and effect to state laws permitting assisted suicide or euthanasia.
 This would seriously impede Oregon’s assisted suicide law
 and practically preclude states from passing new assisted suicide laws. 

In addition, the bill defines a safe harbor for physicians to prescribe increased amounts of painkillers for palliative purposes, even if doing so increases the risk of death. The measure directs the Health and Human Services Department to create a program to study pain management and dispense that information to public and private health care programs and providers, medical schools, hospices and to the general public. The bill also authorizes $5 million for grants to train health professionals in the care of patients with advanced illnesses. The DEA would have authority to interpret and enforce physicians’ compliance with permissible uses of controlled substances. 

Despite the national American Medical Association’s (AMA) endorsement of the Pain Relief Promotion Act of 1999, twelve of its state chapters have opposed the bill.
 Moreover, many physicians are uncomfortable with the AMA’s support of the bill and are concerned that the bill may not carve out a clear and adequate safe harbor, but would instead expose them to the risk of DEA enforcement, creating the very chilling effect on the use of palliative measures that the bill is intended to avoid.

In addition to having the endorsement of the AMA, the bill is supported by other organizations including the National Legal Center for the Medically Dependent and Disabled, the National Hospice Organization, and Physicians for Compassionate Care.
 The organizations opposing the bill include the American College of Physicians, the American Society of Internal Medicine, the American Society for Clinical Oncology, the Oregon Medical Association, the American Pain Foundation, the American Cancer Society, and the American Pharmaceutical Association.
 These groups oppose the bill primarily because they believe it will reduce physicians’ ability to prescribe sufficient pain medication and will reduce patients’ privacy. The Oregon Medical Association said the law would do more harm than good for the treatment of patients suffering from a terminal disease and expose doctors to investigations and possible loss of their license to write prescriptions.
 Although Clinton opposes PAS, he has not said whether he would veto the bill.
 However, Justice Department spokeswoman Gretchen Michael stated that the administration, “ultimately opposes the bill as ‘an unwarranted expansion of federal authority.’”

The bill passed the house on October 27, 1999, by a vote of 271 to 156, and is now in the Senate, where it was read and referred to the Committee on Judiciary on November 19, 1999.
 In December 1999, Oregon’s assisted suicide law suffered another blow when the American Medical Association voted to continue backing federal legislation intended to prevent doctors from prescribing lethal doses of drugs to patients suffering from terminal diseases who want to die.
 

C.  Implementation of the Act

On February 26, 1998, the Oregon Health Services Commission voted (10-1) to add PAS to the list of medical care paid for entirely by the Oregon Health Plan for low-income people.
 Complaints were heard that Oregon’s Medicaid scheme paid for physician-assisted suicide but not for caregivers to provide sufficient home care to enable elderly and disabled people to live independently.
 Other commentators were bothered by the fact that the commission attempted to reduce coverage of anti-depressant drugs at the same time that it added coverage for PAS.
 

Several other bills that would restrict the Act are currently being considered by the Oregon legislature. The bills include proposals to increase restrictions on where and with whom a patient suffering from a terminal disease can have PAS, and increased methods for ensuring that all physicians participating in PAS follow the detailed guidelines.
 One bill would permit health care facilities to forbid physicians from participating in PAS at their facilities and punish physicians who disobey. This bill would also restrict sites for PAS to health care facilities, physicians’ offices and private residences.
 Another measure proposes that a patient must have reasons other than age or disability to participate in PAS and would require physicians to state the purpose of PAS on prescriptions for lethal doses of medication.
 Although the Oregon legislature has yet to approve any of these measures, it did approve a bill making minor changes to the statute in May 1999.

In the next section we analyze the Oregon Act in detail. First, we explore what the Act allows by reviewing the terms and definitions. Second, we discuss the set of procedures that define how the Act would be implemented. We then discuss the documentation and reporting requirements that formalize the Act’s safeguards, critiquing the current procedures and oversight rules and showing where improvements are needed.

II.  Analysis of the Oregon Act

A.  Terms and Definitions

The Oregon Death With Dignity Act allows Oregonian patients who suffer from a terminal disease and who have a life expectancy of no more than six months to receive prescriptions for self-administered lethal medications from their physicians. The Act legalizes only physician-assisted suicide, stating that “nothing in this Act shall be construed to authorize a physician or any other person to end a patient’s life by lethal injection, mercy killing or active euthanasia.”
 It permits a capable
 adult
 Oregon resident
 diagnosed with a terminal disease to “make a written request for medication for the purpose of ending his or her life in a humane and dignified manner . . . .”
 Physicians who write such prescriptions in good-faith compliance with the Act are shielded from civil or criminal penalties and professional discipline.
 
B.  Procedures

In response to concerns about inadequate safeguards, the authors of the Oregon Death With Dignity Act provided detailed procedures that patients and physicians must follow.
 The patient who is suffering from a terminal disease must first make an oral request, then a written request
 and lastly an additional oral request before the “attending physician”
 may assist. The written request must be signed and dated by the patient, and witnessed by at least two individuals “one of whom must not be a relative, an heir, or the owner or operator of a health care facility where the patient is receiving treatment or is in residence.”
 Neither of the witnesses shall be the patient’s attending physician.
 The requirement of both oral and written requests encourages the patient to consider his or her condition and the significance of the decision, thus serving the best interests of the patient. It also provides physicians with a record of the patient’s wishes, to safeguard them from liability. In order to ensure that the patient’s request is not a result of familial pressure, we suggest that the doctor or another member of the medical team will be obliged to conduct conversations with the patient and the relative to see that their motives are genuine, aiming to serve the patient’s best interests.

Physicians must also allow the patient to withdraw his or her request at any point, and are required to explicitly offer the patient the opportunity to change his or her mind before prescribing a lethal dose of medication.
 Like the requirement for both oral and written requests, these requirements provide additional safeguards to ensure that the patient is making a voluntary, informed, and cautious decision. They likewise protect the best interests of patients by encouraging them to reconsider their choice and provide prescribing physicians another indication that the patient is not making a rash or coerced decision. 

Once the patient makes the first oral request, the physician must inform the patient of the diagnosis, prognosis, potential risks and probable result of taking the prescription, as well as alternatives including pain management and comfort and hospice care.
 This ensures that the patient is being given the pertinent information with which to make a reasoned and informed decision. It gives the patient an opportunity to consider his or her decision in view of the available choices.

The physician must wait at least fifteen days after the patient’s first oral request before writing the prescription,
 arguably too long for a patient who is on the verge of death. Although it is important to allow sufficient time for the patient to contemplate his or her decision and for physicians to assess the patient, establishing a fixed waiting period may prevent a patient closest to death from utilizing PAS before his or her natural death. In comparison, the annulled Northern Territory law in Australia required a “cooling off” period of only nine days.
 It was argued that a substantial fraction of the Oregonian patients have died during the mandatory fifteen-day waiting period between their initial request and the date that they would have received medication to end their life.
 According to author Linda Ganzini, 20% of the patients who requested assistance with suicide died during the fifteen-day waiting period.
 

During the waiting period, the attending physician must refer the patient to a “consulting physician”
 for confirmation that the patient is suffering from a terminal disease, mentally capable, and acting voluntarily
 and ask the patient to notify next of kin regarding the decision.
 The referral to a consulting physician prevents one physician from making a unilateral decision to prescribe lethal medication. It also allows an important additional evaluation of the patient’s illness, prognosis, and mental soundness. These precautions help prevent instances of involuntary euthanasia, which are reported to be a problem in the Netherlands.

We would like to advise that the second opinion should be provided by a specialist who is not dependent on the first doctor, either professionally or otherwise. It is important that the consultant can form his or her judgment without being pressured in any way by the attending physician, the patient or the patient’s family. The consultant should not work in the same practice, be a trainee, relative, friend or have any other compromising relationship with the attending physician, and should not be or have been a co-attending physician of the patient.
 To avoid the possibility of arranging deals between doctors (e.g., “you will consult for me regarding Mr. Jones, approving my decision, and I will consult for you regarding Ms. Smith, approving your decision”), it is advisable that the identity of the consultant will be determined by a small committee of specialists nominated by the State of Oregon that reviews the requests for physician-assisted suicide. In this regard, Oregon may learn from the lessons of the “Support and Consultation of Euthanasia in Amsterdam” project that was launched in 1997. All general practitioners (GPs) from Amsterdam can turn to a group of about twenty especially trained GPs for consultation or advice on euthanasia and PAS. The Royal Dutch Medical Association (RDMA) and the Amsterdam Association of GPs initiated the project because of their interest in quality improvement through consultation and the fact that GPs felt a need for information and advice on euthanasia. The project aims not only at making it easier for GPs to find an independent and knowledgeable consultant but also at professionalizing consultation.

If either the attending or the consulting physician believes that the patient is suffering from a psychiatric or psychological disorder, she or he must refer the patient to a counselor.
 Although this requirement is in the patient’s best interest, it provides insufficient protection because attending and consulting physicians are not trained to identify and treat patients with psychiatric or psychological disorders, and therefore may not be competent to do so. Twenty-eight percent of the 2761 physicians in the OHSU survey reported that they were not confident that they could recognize depression in a patient who requested a prescription for a lethal dose of medication.
 Ganzini and colleagues report that 20% of the patients had symptoms of depression.
 In light of this information, it is even more important that attending or consulting physicians be required to refer patients to a psychiatrist or psychologist for further assessment. Since the Act prohibits the dispensing of lethal medication to an “incapable” person, the Act should be revised to include a mandatory referral to a psychiatrist to assess individuals’ mental capabilities and to determine that the patients do not suffer from depression. Indeed, Emanuel and his colleagues found that patients who had seriously considered and prepared for euthanasia or PAS were significantly more likely to be depressed.
 It should be noted in this context that the Northern Territory Rights of Terminally Ill Act required that the patient meet with a qualified psychiatrist to confirm that he or she is not clinically depressed.
 

III.  The Oregon Health Division Reports 

The following discussion reviews the first and second reports on the results of the Act since it came into effect. First, we will cover the findings of the reports in detail. Second, we will discuss several implications and conclusions that can be drawn from the reports’ results. The analysis uncovers several weaknesses in the Act, and proposes further ways to amend the Act to eliminate those weaknesses. 

 A.  The First Report’s Findings 

On February 18, 1999, the Oregon Health Division issued its report on the effects of the Death With Dignity Act during its first year.
 Since no prescriptions were written under the Act for most of 1997, the report only contains data about the number and characteristics of Oregonians who received medication to end their lives between November 1997 and December 1998. The study was conducted as part of the required surveillance and public health activities of the Oregon Health Division and was supported by Division funds. It is important to note that, in formulating its report, the Division relied exclusively on physicians’ perceptions of care in the end of life and physicians’ perceptions of patients’ experiences.
 Patients and their families were not interviewed.
 Because the report is not a firsthand account, one may be hesitant in drawing definitive conclusions about the first year’s experience with legalized PAS in Oregon.
 

Another important consideration in assessing the data is that, although physicians are required to report the writing of all prescriptions for lethal medications to the Oregon Health Division, the Division could not know whether physicians provided assistance with PAS without reporting it.
 The Division’s report contains no data on the percentage of doctors suspected or known to have participated in PAS without reporting to the state. 

Despite these methodological weaknesses, the findings do suggest some interesting preliminary conclusions. The Division matched each “case patient” (a patient receiving a prescription for a lethal dose of medication) to up to three “control patients” (forty-three control patients in all) who died from similar illnesses but did not receive prescriptions for lethal medications.
 In addition to the similarity of the underlying illness, the control patients were matched according to age (within ten years of the case patient’s age) and date of death (within 30 days of the case patient’s death). Only control patients who would have met the requirements of the Death With Dignity Act were included in the study. The data on control patients and case patients was obtained by the same methods, that is, by studying death certificates and interviewing physicians.
 

The first annual report on assisted suicide indicates that only twenty-three patients had invoked the Oregon Act. They received legal drugs to end their lives under the provisions of the law. Of these twenty-three, fifteen had actually used the drugs and died; six others had died from their illnesses, and two were still alive as of January 1, 1999. Most of the patients who applied for the drugs had cancer.
 Physician-assisted suicide accounted for five of every 10,000 deaths in Oregon. The median age of the fifteen patients who died after taking lethal medication was sixty-nine years; eight were male, and all fifteen were white. Thirteen of the 15 patients had cancer.
 The report holds that finances and fear of pain did not appear to be critical considerations in the choice of physician-assisted suicide. Instead, persons who chose physician-assisted suicide were primarily concerned about personal autonomy and control over the manner in which they died.
 The fact that a significant number of Oregonians die under hospice care may provide a possible explanation for the relatively few patients who requested physician-assisted suicide. 


The report was quickly hailed by advocates of PAS as evidence that the law had not led to abuses, botched suicides or a widespread rush among the sick or suffering to move to Oregon for the right to be put to death, as many critics of the law had contended. For example:

Dr. Peter Rasmussen, a cancer specialist in Salem, Ore., who said he has been present for at least two occasions “of physician-assisted suicide,” said that it was a very positive experience to have people gather around and say their final goodbyes and reminisce: “One of the potential advantages is you can plan it - people who have relatives far away can gather everybody together.”

On the other hand, a group opposed to assisted suicide criticized Oregon’s report on the Death With Dignity Act, saying that the study’s conclusions were unfounded.
 

B.  The Second Report’s Findings

Recently information on patients who received prescriptions for lethal medications in 1999 was reported to the Oregon Health Division. The report compiles the data of the second year experience with legalized physician-suicide in Oregon. The patients who received prescriptions for lethal medication were identified through the regulation that requires doctors to report. Health Division epidemiologists collected additional information using physician interviews and death certificates. Unlike the first report, here family members were also interviewed to better understand why some patients requested physician-assisted suicide. According to the report, thirty-three prescriptions were written in 1999 for lethal doses of medication, and twenty-seven died after using this medication; twenty-six of these patients obtained their prescription in 1999 (nine per 10,000 deaths in Oregon) and one in l998. Five of the 1999 prescription recipients died of their underlying illness and two were alive at the end of 1999. The median age of the twenty-seven patients who took the lethal medication was seventy-one years. Sixteen were male, twenty-six were white, and twelve (44%) were married. Seventeen patients had end-stage cancer, most commonly lung cancer. Four had chronic lung disease and four had amyotrophic lateral sclerosis (Lou Gehrig’s Disease). All patients had health insurance and twenty-one were in hospice care before death.
 

C.  Implications of the Reports’ Findings and Suggestions for Improvement

The two published studies provide a clearer picture of the workings of the Oregon Death With Dignity Act, through which forty-three people have ended their lives in the last two years. Twenty-two physicians prescribed lethal medication to thirty-three patients in 1999. Six of the physicians had also prescribed such medication in 1998. Fourteen of the twenty-two physicians were in family practice or internal medicine, five were oncologists, and three were in other specialties. More doctors were present when patients took the lethal medication and when they actually died than in the previous year. In 1999, physicians were present in sixteen of the twenty-seven cases (59%) when the patient took lethal medicine (compared to eight of the sixteen cases in 1998, 50%). Doctors were present in thirteen of the twenty-seven cases (48%) when the patient died (compared to six of the sixteen cases, 38%, in 1998).
 We think the presence of physicians at the patient’s bedside is important for three reasons: first, it could enhance the trust between patients and physicians, welcoming physicians to the patient’s private homes during the intimate moments of dying,
 sharing with them, as well as with the patients’ loved ones, the last moments of the patient’s lives.
 Patients are thus reassured that their physicians will stand by them until the very last moment.

Second, the wide variations in patients’ time to death support the assertions that physicians should be required to be present when patients die. According to the 1998 report, the median time from ingestion of the lethal medication to unconsciousness was five minutes (range, three to twenty minutes) and the median time from ingestion to death was twenty-six minutes (range, fifteen minutes to 11.5 hours).
 In comparison, according to the 1999 report the median interval between ingestion to unconsciousness was ten minutes (range, one to thirty minutes) and the mean interval between ingestion and death was thirty minutes (range, four minutes to twenty-six hours).
 During prolonged process of dying, the physician may provide much needed counsel and explanation to the patient’s loved ones. 

Third, the physician’s presence may be required to finalize an agonizing process of death. Restricting the Act to include only self-administered oral medication is problematic because such medication may not end the patient’s life and/or may prolong the patient’s suffering needlessly. Oral medication may be difficult or impossible for many patients to ingest because of nausea or other side effects of their illnesses. Studies of lethal oral medications have found that death may take hours or may never occur. In the Netherlands, physicians who intend to provide assistance with suicide sometimes end up administering a lethal medication themselves because of the patient’s inability to take the medication or because of problems with the completion of physician-assisted suicide.
 It was argued that lethal prescriptions of oral medications are ineffective 25% of the time.
 Fifty percent of physicians in the OHSU survey reported that they were not sure what they would prescribe if they decided to comply with a patient’s request for a lethal prescription of oral medication.
 This widespread uncertainty on the effectiveness of drugs and dosages when used orally raises serious concerns that family members might face a situation in which their beloved is forced to endure an unsuccessful suicide attempt or a protracted death. To date, there are no known failed suicides in Oregon, but families should be counseled on the possibility, which is not slim, of a protracted death. Possible alternatives for patients who are incapable of taking oral medication are lethal injection, which is proscribed in the Oregon Death With Dignity Act, and self-administered, lethal intravenous infusion, which may not be prohibited.

Thus, our suggestion is: for those patients who are unable to ingest oral medication, a mechanism can be introduced by which all that patients are required to do is to activate a lethal injection administered by a qualified physician. Alternatively, patients may administer lethal intravenous infusion. When patients who took the oral medication are lingering for an unusually long period, such as 11.5 hours, the physician should be allowed to administer a lethal injection.

In the second year, the number of patients who died after ingesting lethal medication increased, something that could be expected because of the growing awareness of the public to the availability of PAS. Having said that, the number of PAS remained small in relation to the total number of persons in Oregon who died during the year. According to the physicians’ reports, eight of twenty-six patients for whom data were available received a prescription from the first physician they asked. Of the other eighteen patients, ten asked one other doctor, and eight asked two or three other physicians. Information on one patient was not available.
 This data shows that many physicians in Oregon are still reluctant to provide assistance with suicide. 

Particularly troubling findings in the first report were that persons who were divorced were 6.8 times more likely to choose PAS than married persons, and persons who had never married were 23.7 times more likely to choose PAS than married persons. Although these findings do not necessarily lead to the conclusion that patients choosing PAS are more socially isolated than the norm, there is often a direct correlation between marital status and level of familial support and care. At a minimum, these findings indicate that the psychological makeup and life circumstances of the patients choosing PAS should be studied further because they may be facing an even more difficult process because of weak family support. 

It should be noted that the low proportion of married persons in 1998 was not found in the second report. In 1999, twelve of the patients who died by PAS were married, six were widowed, eight were divorced, and one never married. This issue should continue to be observed in the coming annual researches. Reduced family support may exacerbate patients’ fears of loss of autonomy and loss of bodily control that were reported as important motivating factors for choosing PAS. The higher risks associated with the marital status of patients and the fact that only five of the sixteen patients had undergone psychological consultations in 1998 indicate the need for increased psychiatric and/or psychological assessments of patients. In addition, these factors support the recommendation that the Act could be improved by requiring psychiatric consultations of patients, as did the Northern Territory Right of Terminally-Ill Act.
 The second-year report says that ten of the patients who died by PAS in 1999 (37%) were referred for psychiatric evaluation. This is a slight increase compared to 1998 (31% of the patients who died by PAS).
 The report does not state the time spent on the consultations. This point should be explored and pondered.

Most patients in both reports said that they chose death because of a fear of loss of autonomy and control over their lives. Controlling the time of death was important to them. Similarly, in the Netherlands fear of loss of dignity and of being a burden, rather than pain, drive most requests for assistance in dying.
 In Oregon, two patients in 1998 and seven patients in 1999 expressed concern about inadequate pain control. These findings may reflect advances in palliative care in Oregon, which ranks among the top five states in per capita use of morphine for medical purposes.
 Other studies have shown that pain is not prominent in oncology patients’ attitudes toward PAS. Emanuel and colleagues found that “patients actually experiencing pain were more likely to find euthanasia or physician-assisted suicide unacceptable.”
 

On the other hand, the findings that only two patients in 1998 and a more significant number of patients in 1999 expressed concern about inadequate pain control may indicate only physicians’ opinions that they are capable of managing pain. It might also be the result of poor communication between cancer patients (the majority of patients who asked for lethal drugs) and physicians. This hypothesis is strengthened when one looks at interviews with family members, conducted only in 1999. The most frequently cited reasons by family members for the patient’s decision to request assistance with death were concern about loss of control of bodily functions (68%), loss of autonomy (63%), and physical suffering (53%)
 Ganzini and colleagues report that pain was an important consideration for 43% of patients who requested prescription for a lethal medication.

Moreover, studies showed that pain control for cancer patients is often inadequate, and that the norm for physicians is to underestimate pain. Patients with significant pain caused by cancer visit their physicians and frequently leave with as much pain as they came with because their pain was never discussed or treated. Impediments to adequate pain treatment include health care providers’ fear of inducing physical or psychological addiction, misconceptions about pain tolerance and assessment biases.
 Furthermore, communication about pain often depends on the patient complaining of it. Patients, however, are often reluctant to report pain for a variety of reasons, including wanting to be a “good” (non-complaining) patient, concern about having to take strong pain killers or worries that talking about pain might take too much time and distract the physician from dealing with the disease itself.
 Moreover, many patients seek pain relief from complementary therapies. “Often they feel that these methods offer a holistic approach that is lacking in the traditional allopathic model.”
 It is advisable that doctors examine whether the prescribed pain control is adequate. Palliative care is able to prevent or at least to ease most manifestations of physical pain.
 

In addition to the dearth of data regarding patient perspectives on PAS, insufficient data exists on the level of underreporting by physicians.
 The Oregon Health Division is not only responsible for collecting information under the Death With Dignity Act; it is also obligated to report any cases of noncompliance with the law to the Oregon Board of Medical Examiners. According to the Division’s report, its responsibility to report noncompliance makes it difficult, if not impossible, to detect accurately and comment on underreporting. Furthermore, the reporting requirements, as written in the Oregon Act, can only ensure that the process for obtaining lethal prescriptions complies with the law. “[The Division] cannot determine whether PAS is being practiced outside the framework of the Death With Dignity Act.”

One way to decrease the chances of underreporting, which is a major problem in the Netherlands,
 is to require reporting by pharmacists who dispense lethal prescriptions in addition to requiring reporting by physicians. Indeed, recent changes in the Act now require pharmacists to report separately all prescriptions. If physicians knew that pharmacists were also required to report all prescriptions for lethal medication, thus providing a check on physicians’ reporting, they would be more likely to comply with the Act’s reporting requirement. Although some pharmacists may be less willing to fill prescriptions for lethal medication knowing that their names will be associated with the procedure, additional reporting requirements would help protect the state and public’s compelling interest in monitoring PAS and ensure that safety procedures are followed. The confidentiality of pharmacists could be guaranteed by the Health Division, as the Division currently guarantees the confidentiality of the reporting physicians.
 Furthermore, the Oregon Medical Association should establish a committee that will investigate the underlying facts accounted for in the reports as well as whether there were “mercy” cases which were not reported and/or which did not comply with the Act. Licensing sanctions will be taken to punish those healthcare professionals who violated the required procedure. 

Many patients who sought assistance with suicide had to ask more than one physician for a prescription for lethal medication. The Act states that no health care provider is under any duty to participate in the dispensing of medication to a patient who desires to end his or her life. Any health care provider who is unable or unwilling to assist the patient with his or her request is required to send the patient and the patient’s records to a new health care provider.
 Only eight of the twenty-seven patients in 1999, and eight of sixteen patients in 1998
 were able to initiate the prescription process with the first physician they approached. The other patients had to request a prescription from a second or third physician. These findings are supported by the findings of Ganzini and colleagues who report that “physicians grant about one-in-six requests for a prescription for a lethal medication and that one-in-ten requests actually results in suicide.”
 Furthermore, a recent study shows that fourth-year medical students in Oregon are significantly less willing than other medical students in the United States to provide a patient with a lethal prescription.
 In the OHSU survey, less than half of physicians stated that they would be willing to write a prescription for a lethal dose of medication once the Act went into effect.
 Moreover, the study indicated that physicians practicing in rural communities were less likely to be willing to participate in PAS because of greater threats to confidentiality, lack of anonymity and social disapproval. Considering that 62% of Oregon’s population resides in rural communities, many patients are likely to be transferred at least once.
 Patients may have a difficult time finding assistance. Each transfer to another health care provider creates a delay in which the patient may deteriorate further and continue to suffer. 

Obviously it is not proposed that physicians should be forced or pressured to participate in PAS. Physicians should not be compelled by the state to take part in a medical activity, especially an activity that many find morally repugnant or religiously offensive, unless the state has a compelling interest, which is not the case here. Granted that PAS should be a voluntary act by both the patient and the physician, we also think that physicians should be open and candid about their views on PAS and should express their reservations about the Act, if they have any, so patients would know what they could expect from them near the time of their death. Physicians should be required to alert patients of their blanket opposition before subjecting them to the time and expense of assessments, which may have to be repeated by other physicians. 

Despite its flaws, the Oregon Act is a significant step toward establishing a patient’s right to autonomy and choice in deciding end of life issues. Strengthening its weak areas will ensure that the Act achieves its laudable purpose: guaranteeing that competent, adult Oregonian patients have the right to exercise control and autonomy in end of life decision making, including the right to die in a humane and dignified manner.
 On the positive side, many of the Oregon Health Division’s findings refute arguments commonly voiced by the public and by opposition groups on the dangers of PAS. For instance, the Division’s studies provide no evidence to support the common fears that PAS will be disproportionately chosen by, or forced, on patients who are poor, uneducated, uninsured or afraid of the financial costs or pain of their illness. The 1998 case patients and the larger group of 5604 Oregon residents who died from similar underlying illnesses in 1996 did not differ statistically with respect to age or education. Moreover, the case patients did not differ from the matched control patients in age, race, sex, level of education, and rural or urban residence. Lastly, neither the case patients nor the control patients expressed concern about the economic costs of their illness.
 Similarly, the 1999 report indicates that “poverty, lack of education or health insurance, and poor care at the end of life were not important factors in patients’ requests for assistance with suicide.”
 Although these results are based on a relatively small number of patients and ongoing supervision is needed, these findings suggest the conclusion that PAS will not be disproportionately chosen by or forced on unwilling, uneducated and/or socially and economically disadvantaged individuals. Based on the motivations of the patients examined in the two reports, PAS seems to be associated more with the desire for autonomy and control rather than fear of intolerable suffering or devastating financial consequences.

IV.  Conclusion


The studies from Oregon portray the individuals opting for assisted suicide as well-educated, well-insured, often in hospice care and very concerned about loss of independence. The most frequently cited reasons for PAS in both years were loss of autonomy (cited by 81% of patients in 1999 and by 75% in 1998) and an inability to participate in activities that make life enjoyable (81% in 1999 and 69% in 1998). Worries about money played essentially no role in the patients’ decision. There is no evidence that the poor, uneducated, mentally ill or socially isolated are disproportionately seeking or getting lethal prescriptions of drugs under the Oregon Death With Dignity Act.

Although polls have consistently shown for over a decade that a majority of Americans, from 60% to 70%, support making assisted suicide legal for patients who are mentally competent and have less than six months to live Oregon remains the only state to legalize assisted suicide, and the future of the Act is uncertain.
 Physical and mental pain and suffering as well as the loss of dignity and autonomy resulting from a patient’s lack of bodily control due to a degenerative disease are strong arguments supporting Oregon’s Death With Dignity Act. While it is important to allow a patient the right to decide when to end his or her pain and suffering, it is also important to protect the patient’s best interests and ensure that a patient’s life is not being ended involuntarily. While the Oregon Act already includes many safeguards that serve the best interests of patients, incorporating greater protections in the particular areas discussed earlier will help ensure that all patients receiving lethal medications are truly making an informed and voluntary choice.

Building on the experiences of the Act, as well as on the experiences of the Dutch and the Australian Northern Territory, we would suggest the following guidelines in conducting physician-assisted suicide.

Guideline 1. The physician should not suggest assisted-suicide to the patient. Instead, it is the patient who should have the option to ask for such assistance. Initiation by the physician might undermine trust between the patient and his/her physician, conveying to the patient that the doctor gave up on him/her, and values his/her life only to the extent of offering assistance to die. Such an offer might undermine the will to live and to explore further avenues for coping with the illness. It is noted that the 1973 KNMG report on euthanasia said that doctors should not be the ones to suggest “active euthanasia.”
 By 1984 this proviso disappeared. There is nothing in today’s KNMG protocols about doctors bringing up the option of euthanasia to patients or friends/relatives, since it is seen as “preceding” the euthanasia process. The issue is left at the discretion of the doctor.

Guideline 2. The request for physician-assisted suicide of an adult, competent patient who suffers from a terminal disease must be voluntary.
 The decision is that of the patient who asks to die without interference because life seems the worst alternative in the current situation. The patient should state her wish several times over a period of time. We must verify that the request for physician-assisted suicide does not stem from a momentary urge, an impulse, a product of passing depression. This emphasis of enduring request is one of the requirements of the Oregon Death With Dignity Act, and of the Dutch Guidelines,
 and it was one of the requirements of the abolished Northern Territory law in Australia.
 We must also verify that the request is not the result of external influences. It should be ascertained with a signed document that the patient is ready to die now, rather than depending solely on directives from the past. Section 2 of the Oregon Act requires that the written request for medication to end one’s life be “signed and dated by the patient and witnessed by at least two individuals who, in the presence of the patient, attest to the best of their knowledge and belief the patient is capable, acting voluntarily, and is not being coerced to sign the request
“

Guideline 3. At times, the patients’ decision might be influenced by severe pain.
 In this context, the role of palliative care can be crucial. Ganzini and colleagues report that as a result of palliative care, some patients changed their minds about assisted suicide.
 The World Health Organization defines palliative care as the “active, total care of patients whose disease is not responsive to curative treatment,” maintaining that control of pain, of other symptoms, and of psychological, social and spiritual problems is paramount.
 The medical staff must examine whether, by means of medication and palliative care, it is possible to prevent or to ease the pain.
 If it is, then we may not fulfill the patients’ wish, but instead prescribe the necessary treatment. This is provided that the educated patient (i.e., patient who was advised by the medical staff about the available palliative care options) does not refuse to receive the painkillers, and that when the pain is eased the motive (or one of the main motives) that caused the patient to ask for assisted suicide is no longer present. If the patient insists on denying all medication, doctors must try to ascertain the reasons for this insistence before they comply. 

At times, coping with pain and suffering can demand all the patient’s emotional strength, exhausting his or her ability to deal with other issues. In cases of competent patients, it must be determined that the decision is based on the patient’s soundness of mind. The assumption is that the patient understands the meaning of his or her decision. A psychiatric assessment of the patient could confirm whether the patient is able to make such a meaningful decision concerning his or her life. A meeting with a psychiatrist should confirm that the decision is truly that of the patient, expressed consistently and of her own free will. As mentioned above, the Northern Territory Rights of Terminally Ill Act required that the patient meet with a qualified psychiatrist to confirm that he or she is not clinically depressed.
 It is worthwhile to hold several such conversations, separated by a few days. The patient’s loved ones and the attending physician should be included in at least one of the conversations. 

Guideline 4. The patient must be informed of his or her situation and the prognoses for both recovery and escalation of the disease, as well as the suffering it may involve. There must be an exchange of information between the doctors and the patient.
 

Guideline 5. It must be ensured that the patient’s decision is not a result of familial and environmental pressures. At times, the patient may feel that he or she constitutes a burden to his or her loved ones. It is the task of social workers to examine the motives of the patient and to see to what extent they are affected by various external pressures (as opposed to a true free will to die). A situation could exist in which the patient is under no such pressure but still does not wish to be a burden to others. Obviously, we cannot say that the feelings of a patient toward her loved ones are not relevant to the decision making. 

Guideline 6. Verification of diagnosis. To minimize misdiagnosis, and to allow the discovery of other medical options, the decision-making process should include a second opinion provided by a specialist who is not dependent on the first doctor, either professionally or otherwise. The patient’s attending physician, who supposedly knows the patient’s case better than any other expert, must be consulted. All reasonable alternative treatments must be explored. The Oregon Act requires that “a consulting physician shall examine the patient and his/her relevant medical records and confirm, in writing, the attending physician’s diagnosis that ‘the patient is suffering from a terminal disease,’ and verify that the patient is capable, is acting voluntarily and has made an informed decision.”
 The Dutch guidelines require that the physician consult a colleague.
 The Northern Territory Rights of Terminally Ill Act required that the patient be examined by a physician who specializes in treating terminal illness.

Guideline 7. To avoid the possibility of arranging deals between doctors, it is advisable that a small committee of specialists that will review the requests for physician-assisted suicide will determine the selection of the consultant. 

Guideline 8. Some time prior to the performance of physician-assisted suicide, a doctor and a psychiatrist are required to visit the patient, examine him or her, and verify that this is the genuine wish of a person of sound mind who is not being coerced or influenced by a third party. A date for the procedure is then agreed upon.
 The patient’s loved ones will be notified so they can be present right until the performance of the act, making the day an intimate, family occasion.

Guideline 9. The patient could rescind at any time and in any manner. This was granted under the Australian Northern Territory Act
 and is granted under the Oregon Act.

Guideline 10. Physician-assisted suicide may be performed only by a doctor and in the presence of another doctor. The decision-making team should include at least two doctors and a lawyer, who will examine the legal aspects involved. Insisting on this demand would serve as a safety valve against possible abuse. Perhaps a public representative should also be present during the entire procedure—the decision making process and the actual performance of the act. This extra precaution should ensure that the right to die with dignity does not become a duty. The doctor performing the assisted suicide should be the one who knows the patient best, has been involved in his or her treatment, has taken part in the consultations with the patient and with the patient’s loved ones, and has verified, through the help of social workers and psychologists, that euthanasia is the wish of the patient. 

Guideline 11. Physician-assisted suicide may be conducted in one of three ways, all of them discussed openly and decided upon by the physician and his/her patient: (1) Oral medication; (2) Self-administered, lethal intravenous infusion; (3) Self-administered lethal injection. As discussed, oral medication may be difficult or impossible for many patients to ingest because of nausea or other side effects of their illnesses. In the event that oral medication was provided and the dying process lingers on for long hours, the physician is allowed to administer a lethal injection by himself/herself.

Guideline 12. Doctors may not demand a special fee for the performance of assisted suicide. The motive for physician-assisted suicide is humane, so there must be no financial incentives and no special payment that might cause commercialization and promotion of PAS.

Guideline 13. There must be extensive documentation in the patient’s medical file including the disease diagnosis and prognosis by the attending and the consulting physicians; attempted treatments; the patient’s reasons for seeking physician-assisted suicide; the patient’s request in writing or documented on a video recording; documentation of conversations with the patient; the physician’s offer to the patient to rescind his or her request; documentation of discussions with his or her loved ones, and a psychological report confirming the patient’s condition. This meticulous documentation is meant to prevent exploitation of any kind: personal, medical, or institutional.
 Each physician-assisted suicide report should be examined by a coroner. 

Guideline 14. Pharmacists should also be required to report all prescriptions for lethal medication, thus providing a further check on physicians’ reporting.

Guideline 15. A doctor must not be coerced into taking actions that contradict his or her conscience and understanding of his or her role. This is the practice in Oregon and was provided under the Northern Territory Act.

Guideline 16. The local medical association should establish a committee whose role will be not only to investigate the underlying facts in the reports, but to investigate whether there are “mercy” cases that were not and/or that did not comply with the Guidelines.

Guideline 17. Licensing sanctions will be taken to punish those healthcare professionals who violated the guidelines, failed to consult and to file reports or who engaged in involuntary euthanasia without the patient’s awareness or consent, or euthanized patients lacking decision-making capacity. Physicians who fail to comply with the above guidelines will be charged and procedures to sanction them will be opened by the Disciplinary Tribunal of the Medical Association. The maximum penalty for violation of guidelines should be the revoking of the medical license.


There is always the risk that patients and doctors might view a proposal for increased regulation as too paternalistic and unjustifiably intrusive. Although the proposals do create more regulations and will be viewed by some patients and physicians as unnecessary increases in bureaucratic “red tape,” these regulations are necessary to protect the best interests of patients, and thus to ensure the effectiveness and longevity of the Act. Implementation of the proposals will strike a better balance between the need for information and monitoring and the need to protect the privacy and confidentiality of those involved. 
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