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terminally ill to satisfy this requirement and the suffering need not necessarily be
physical.

3. Futhanasia must be a last resort.”

The procedural requirements are as follows:

« No doctor is required to perform euthanasia, but those opposed on prin-
ciple must make this position known to the patient early on and help the
patient to get in touch with a colleague who has no such moral objections.

« Doctors taking part in euthanasia should preferably and whenever possible
have patients administer the fatal drug themselves, rather than have a doc-
tor apply an injection or intravenous drip.> '

o A doctor must perform the euthanasia.

« Before the doctor assists the patient, the doctor must consult a second in-
dependent doctor who has no professional or family relationship with ei-

ther the patient or doctor. Since the 1991 Chabot case,* patients with a
psychiatric disorder must be examined by at least two other doctors, one of
whom must be a psychiatrist. _

« The doctor must keep a full written record of the case.

« The death must be reported to the prosecutorial authorities as a case of
euthanasia or physician-assisted suicide, and not asa case of death by natural
causes.’

In 1990, the Dutch government appointed a commission to investigate the
medical practice of euthanasia. The Commission, ‘headed by Professor Jan
Remmelink, Solicitor General to the Supreme Court, was asked to conduct a com-
prehensive nation-wide study of “medical decisions concerning the end of life
(MDEL).” The following broad forms of MDEL were studied:

« Non-treatment decisions: withholding or withdrawing treatment in
situations where treatment would probably have prolonged life;

« Alleviation of pain and symptoms: administering opioids in such dosages
that the patient life could be shortened;

2See John Keown, The Law and Practice of Euthanasia in the Netherlands, 108 Law Q. Rev. 55, 56
(1992).

3 RovaL DutcH MEDICAL ASSOCIATION’S REFINEMENTS OF THE 1984 GUIDELINES ON FUTHANASIA AND PHYSI-
caan-AssisTED Suicoe (Dutci Ministry oF JusTice & Roval Dutcx MEpicaL Ass'y, Aug, 25, 1995). cf.
Marlise Simons, Dutch Doctors Tighten Rules on Mercy Killings, N. Y. Times, Sept. 11, 1995 at A3,A3.

*Supreme Court of the Netherlands, Criminal Chamber, June 21, 1994, no.6.972 {Nederlandse
Jurisprudentie 1994, nr 656, Tijdschrift voor Gezondheidrect 1994/96 nr 47]. For translation, see
John Griffiths et al., supra note 1, at 329-40. For critique of the case, see R. Cohen-Almagor, The
Chabot Case: Analysis and Account of Dutch Perspectives, 5 Mep. L. Int't 141 (200D).

3 <htp/fwww.euthanasia.org/dutch hem1#rmm>. See also Marcia Angell, Editorial, Euthanasia in
the Netherlands—Good News or Bad? 335 New Enc. J. Mep. 1676, 1676-78 (1996); Adriaan Jacobovits,
Euthanasia in the Netherlands, Wash. PosT, Jan. 23, 1997 at Al6, A16; GENERAL HEALTH CounciL, A
PROPOSAL OF ADVICE CONCERNING REQUIREMENTS FOR CARE IN THE PERFORMANCE OF EuTHANAsIA (The Hague,
1987).
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In 1990, 30% of the general practitioners (GPs) interviewed said that they

had performed a life-terminating act at some time without explicit request (as com-
pared with 25% of specialists and 10% of nursing home physicians).'® Life-termi-
nating acts without explicit request were performed with older patients more, on
the average, than were euthanasia or physician-assisted suicide.!* There were still
treatment alternatives in 8% of cases in which a life-terminating act was performed
without explicit request of the patient. The physician did not use these alternatives
when the patient indicated a desire to stop treatment because it “only would pro-
long suffering,” or because the expected gain was not enough to make the treat-
ment worthwhile.1? It should be noted that the level of consultation was signifi-
cantly lower in life-termination acts without patient’s explicit request than in cases
of euthanasia or physician-assisted suicide. A colleague was consulted in 48% of
the cases (as compared with 84% in euthanasia and assisted suicide cases). Rela-
tives were consulted in 72% of the cases (as compared with 94% in euthanasia and
assisted suicide cases). In 68% of the cases, the physician felt no need for consulta-
tion because the situation was clear.”” Van der Maas and colleagues note that this
should be considered in light of the very brief period by which life was shortened.*
In 67% of the cases, life was shortened by fewer than twenty-four hours. In 21% of
the cases, life was shortened by up to one week."

About a quarter of the one thousand patients had earlier expressed a wish for
voluntary euthanasia.'® The patient was no longer competent in almost all of those
cases, and death was hastened by a few hours or days. A small number of cases
(approximately fifteen) involved babies who were suffering from a serious congeni-
tal disorder and were barely viable; hence the doctors decision, in consultation
with the parents, to hasten the end of life.’”

The Remmelink Commission regarded these cases of involuntary termination
of life as “providing assistance to the dying.” They were justified because the pa-
tients’ suffering was unbearable, standard medical practice failed to help and, in
any event, death would have occurred within a week.'®

10See PJ. Van der Maas et al., supra note 6,at 58.
1Seeid., at 61.
RSepid., at 62. . .
13Yn another study among family doctors, one quarter of the physicians said that they did not ask
for a second opinion before administering euthanasia or assisted suicide, and 12% of the GPs had no
kind of consultation with any professional health worker. f. G. van der Wal, et al., Euthanasia and
Assisted Suicide, I1. Do Dutch Family Doctors Act Prudently? 9 Fam. Prac. 140 (1992).
1 See PJ. van der Maas, et al., supra note 6, at 65.
15See id., at 66.
16Henk A.M_J. ten Have, Euthanasia: The Dutch Experience, CXIL ANNALS DELA ReAL ACADEMIA NACIONAL
pE Mepicina 429 (Madrid, 1995).
17 Sge 1996 StupY FINDINGS, EUTHANASIA AND OTHER DecistoNs CONCERNING THE END OF LIFE IN THE
* NETHERLANDS (ForeiGN INFORMATION DEPT., NETHERLANDS MmisTrY OF FOREIGN AFFalRs, 1996).
: 18 Gpp REMMELINK COMMISSION, RAPPORT MEDISCHE BESLISSINGEN ROND HET LEVENSEINDE 37 (The Hague:
. SDU, 1991).

i
|
|

dpgniow asten

Non-Voluntary and Invo

The aim of this -
sia policy and practic
1999 I went to the Ne
some research hospit

Before arriving
their respective field:
ethics, asking to mee
of euthanasia. Only «
view.!?

The interviews!
lasted between one t
two hours during wk
the interviews, 1 tool
dense pages. Later th

The interviews"
Four interviews were
views in “neutral” loc
ducted at the office
Ethics, Free Univers
traveled from Gronin
use of the Dutch eftic

The interviews
but did not insist on
about subjects that °
interviewees I spoke
sia. Because I was in
after some general q
Remmelink report. 1
wanted to know my
swer my questions. (

191 his letter dated _
judgment (1991—1995
understand that I prefer
you.” He, however, agref
brought about the charg
author).

2 Due to space limit
AIMAGOR, EUTHANASIA IN 1




*(Z0OT) SANYRIEHIAN 3HL NI VISVNVHIZ HOSVNTY
-NEHOD) ~f U1 JUOP S ST 19y pamodal aq ouued Apmis amu2 s ‘suonenu| 3oeds 01 00
‘(doymne
s 31 uo) (6661 ‘G unf) JoyIne 0110GeyD) I WOy oo iy 1supeSe safieyo ot moge 1ydnolq
1e1]1 PRPUOD STY 03 Sumear suopsanb ogwads IwIos [rEwW-2 ElA IIMSUE O} paaiBe ‘ranamoy ‘31 , NOA
i Jusunuiodde ve ax{ewl 01 10U puE MOU punoiSyoeq I Ul UTEwI1 01 13j21d 1 1E) puEISIapuUn
s nok adoy | ‘peolqe woy adoad Auemt yius 3sed ) SUISSTOSIp pue (S661—1661) TuowSpn{
1Noo [euy 243 10§ Suntesm s1eak MO} 1YY, 31014 10GEY) 10 ‘666T ‘G un[ patep IaN Sy Ul ¢

3500 & 03 MIIATIU Y} Butiq O3 1232 pawiass s1YIQ “suonsanb Aut 1ams
-ue 01 UMD 210j3q 1aneul 13[qns Y uo uotuido umo Aw sowy 0} pAuEM
oYM ‘SIIMIIAINT Y} JO SUIOS PIGIMISIP suonsanb jo aui] ST ‘1odar urpuwy
31 Ul PaJeIatal $10adse WSRO 1Y) PISSAPPE | suonsanb [e1auad Julos 1315E
‘zonoexd erseweyins 31 Jo spadse snews|qoid Y} Ul PIISAIANUL Sem | ISNEXA "BIS
~pueyIn? Jo 2onoeid Y} Ul JUSWIAJOAUT 1AL 113y N0qe Auo ajods | S9am3AINUL
M3 € YiAy ~areuuonsanb [euidLio ) Ul paprioul 10U 313N ye1 s1oafgns moqe
sjeads 01 pa112jo1d 20MITAT2IUI Y] TEU) MES | USYM TS JO [[2 uo ISISUL Jou PIp Inq
suonsanb Uz JO IST| € M UeSaq | "PANPDNNS-TWIS 1o SMILAIINT 1
“WiisAS Uren udIdYJe yong 3yl jo Isn
SATSUR1X? SUn{eul ‘YINos Y Ul IYIUISLER 01 JI0U 3} Ul u23uIuoIn) uio1] pajaAen
] SUONES0] JURIAIP Jo dQdules € ARy O] "WEPINSUIY JO AsraAtu) 991 ‘SO
[eotpaN Jo 1wduniedaq 2y Je dux 0 J[qerese el Ajpuni 2010 33 Je paronp
~U0D 212M SMITAIIN] OM] ‘STueINEIsa1 pue sdoys 3300 :SUOHESO] [ENNIT,, U SMILA
~137U1 INOJ pue ‘sIwoy eAud SIIMIANAIANUL Y] 12 PAONPUOD 1M SMITAIIIUL INOJ
“SI0JJO SIIMIAINL 3} UL A][ensn ‘ysT{3UZ Ul PIDNPUOD M SMINATIUL Y L
o PIZA[EUE pUE P2dAl A1aM SMIALIIUL A 191 ‘s98ed asuap
paIpuny oM} awos sudurod 1930801 16} SANOU JAISUX3 HOO] | ‘SMINAIUT I3
Suun(] "suonsanb JO SILIIS JULES Y] SSI] 10 I0W PASE | YIIRM Suumnp smoy om3
UEY) JIOUI I0] UO JUIM SMITATINL IO "Yord SINOY| 3L} 03 3UO UIIMI] PIISe]
A3y spueaIdN A Ut ‘6661 jsnSny-Amn{ Suunp 30e]d 4001 SMIAATAIUL YL
o1 MA
~197u ue 10§ 159nbai Aw paurpap Apydxe 0qed Id ‘auo A[uQ “eiseuglne Jo
sonoead pue £orjod yoIA( A SSNOSIP 01 19PI0 UL WIS} YitM 193U 01 Supyse ‘sonyI2
PUE SIOURIOS [E100S ME] fydosoqyd KneryAsd ‘urdipat SpRY aanoadsar 1yl
ur suadxa paysmSunsIp JWIos 0 01M | SPUBHAYIN 24l U Suiauie 21059g
A3o10poyRIN

s1oewionod s yeads 0 pue ‘sjerdsoy YIessal Jwos
Se [[20 ¥ SOIL[I [EDTP3U JO S12130 10{eul 3} SLA 01 SPUBISHION A3 01 1A | 6661
JO ISUIWINS 3} U ‘PUS JEY3 O] "EIEP JWOSLLIOM STH3 JA13OUOI 2onoeid pue Loyjod e1s
~BUeIN? YOI 4} Ut s21n31 Swpes] mo0y a10pdxa 01 St Aprus sip jo wire YL

74 sanpradsiag YoIN( SPUPMAYIIN 3y} Wl DISpUPYINg Kipjunjoauf puv Kivjunjop-uoN

:auﬁeﬁ L) L€ FANIES!

(9661 ‘sarv
GHL NI 34r] 40 AN FHL

TYNODVN VIAEAYDY VA

'(T66
pup visvuDyng T 13 |
ou PeY s¢5 31 JO %L1
¥se 1ou pIp L1 e} P

w ‘pue djay 01 p2
-ed a1y Isneddq Pp-
uoTeUINLId) Lrejur

UOTIeINSU0d Ul ‘u
-[u23U0D SNOLIs €
S35€D JO IAqUINY ||
3501} JO [[e Isowfe
10} yswm e passaid:

JO %17 U] "sinoy 1
41 PaU2LIOYS SeMm 2
ST} 7B 10U SN
-gI[NSU0d 10} P9U
pue BISEURYIND UK
-g[oy (SIS IPIot
Jo %@4 Ul pInst
sased ut uer 1sanl
-jrudis sem Uone]
-1e21) A1) AW O
-o1d ppnom £quo,,
SIATIEULIAIE 3S3Y]}
pauwIojrad sem 10
TS 312M 1Y 1
uo ‘a1ouw syuaned
-TULIN-IJIT o (SUE
-u109 se) 1s9nba1
Ay ey pres pa.

£00T ‘€ 2quinN ‘8T




244 Issues in Law & Medicine, Volume 18, Number 3, 2003

The Interviewees’ Responses

Hastening of Death without the Patients’ Explicit Request

The question that opened the critical line of the interviews was: “Some of the
most worrisome data in the two Dutch studies are concerned with the hastening of
death without the explicit request of patients. There were one thousand cases (0.8%)
without explicit and persistent request in 1990, and nine hundred cases (0.7%) in
1995. What is your opinion?”

Most of the interviewees had similar interpretations of this finding. They said
that this group includes cancer patients, PVS patients, newborns with severe health
problems, and patients who are suffering that would die within a matter of days or
even hours. By so doing, physicians strive to alleviate the pain of very sick patients
at the end of their lives. In essence, what they are saying is that it is right to replace
autonomy with beneficence in such severe circumstances. Some of the interviewees
saw no problem in this, arguing that the balance favors termination of life in such
instances. Many interviewees also emphasized that this practice was common long
before euthanasia became available in the Netherlands and that it is not a specifi-
cally Dutch problem; there is a similar policy in hospitals all over the world.*!

Consider the view of one of the foremost euthanasia activists, F.J.J. Leenen,
on this matter. He argues that these are not cases of euthanasia. Nearly all of them
involved cancer patients in the last phase of their lives, who were suffering greatly
and who had had so much medication that they were no longer competent. Their
physicians sometimes help these suffering, dying patients with the last push. Such
cases do not indicate a slippery slope, and they occur in every country. Neverthe-
less, Leenen is worried that the physicians did not discuss the option of termination
of treatment early on with these patients. Physicians know the consequences of
increased doses of medication and should discuss the options at the beginning of
the dying process. It is a physician’ responsibility to wverify what patients want.

Bert Thijs, Director of the Medical Intensive Care Unit, VU ziekenhuis in
Amsterdam, and Evert Van Leeuwen, Chairperson of the Department of
Metamedicine, Free University of Amsterdam, recommend ethical and practical
training as well as open discussions to overcome this problem. Physicians should
discuss and debate this issue by holding regular consultation sessions. These dis-
cussions would make it possible for physicians to reflect on their decision-making
process among themselves and with paramedics in their teams.

The two most productive researchers in the field of euthanasia, Gerrit van der
Wal and Paul van der Maas, express remarkably similar opinions. Van der Wal of
the Institute for Research in Extramural Medicine at the Free University, Amsterdam,
explains that this category of patients, who did not make an explicit request for

21 See interviews with John Griffiths, Evert van Leeuwen, Govert den Hartogh, Bert Thijs, A. van
Dantzig, Heleen Dupuis, Henri Wijsbek, and Arie van der Arend (notes on file with author).

Non-Voluntary and In

euthanasia, include
sary to keep the p
countries, Van der
called double effec
asked what this m
ward”). He further
not sufficiently dis
mate around eutha
patients. Van der *
tients were unclear
effect”), while the
wanted to alleviate
the advanced stage
rendered incompe
upon their own ir
regarding euthana:
~ Van der Maas
University of Rotte
of the cases in que:
communicate. Twc
They were sufferin
immersed in their
to three days, and
patients had living
prefer to hasten de
no indication of w
this group “double
increased.

2 For further delil
7 BiogTrics 330-39 (1

2 See HerserT HEN
tion that in many of t
very small number of
of the patients had bet
Maas, et al., supra not
cases, either the decis
pressed a wish for et
deemed incompetent.
Other Medical Practice
1699, 1701 (1996).
including severely de
earlier time have expr
no longer capable of
Down or Are They Cla




‘g6 T8 6 A0 pidns ‘A1 OL ONDISY U} ¢dp Suvaquin)) A3y Ay 40 umoq
Sutprs ymg 2yt 24y :adojs Laddyg Y1 ‘SyUS uyo [295 "I Tt Surssaidxa Jo a[qeden 133uof ou
are uikp jo ssa001d 33 Jo saBers [Eul] U Wi O INQ BISEUBYING 10] Ysim e passaidxa aAey UM J3THES
awi0s e oym suosiad pue ‘syusned ewed uL121-3U0] ‘SAqEq UI0GMIU NP A[a10435 Suipnpu
‘snosuadoraray AySry st stuaned jo K030 st e sange synguo wgof “(9661) T0LT 6691
‘qapy [ ‘ONg MAN SEE ‘C66T - 066T ‘SPUPHAYIAN 21 v 2frT Jo puid 3y Sunjonu] s209D4d PITPIN 40O
pup ‘Ipoms pasissy-upisyd visvupying “Je 12 ‘SLEW 19p uea ” [[neq osjp 235 “uaTedwiodu pIuIadp
sea uaned Iy ‘sISED JOYIO A U] “I[qeIedqun WA Suuayns J1 PISEURING 10} Ysi & passard
-xo pey Jusned Y 10 SSIU[L AP Ul IFED Tuoned Y LM PISSOISIP SEA UOISIDIP I 12T 'SISED
s [le jo ey moqe e 310da1 e 12 SEeIN 13P UPA ‘TeM 19P UeA “60 18 ‘g 10U padns [e 13 ‘SEEN
19p wea “4 /> "uopeurnwrl 3] Surpredas Sunpauros Sunestpur, Asnotaaud uaaq pey siuaned 3y Jo
1auenb-auo moqe ey suodal Apms 0661 YL T Suiag € pey syuaped 353y Jo Iaquunu jjews K1aa
® 11} POWIE UIPI3( UeA ‘ISenu0d U] “S[is Sunat] pey stuanted ) ‘sasED 35211 JO AUPHI U JET) UOT

-sanb sty1 Sunramsure ur sanSre 1ass1A deef ((L661) 68-88 HIVAQ A4 dINAIS NIQNIH] THIRIIH] 295
(£661) 6£-0£€ SOHIAO )

1qissmuuad 1] ST -2ff1 fo voyvumuLLa] paIsanbatuf) ‘e 19P UBAILLISD 335 “UoTIEIAqLAP JYMN 10 7

) “pasearout
319 sasop a1erdo ) 18t USAIS ‘BISEUEYING Wey) 33YIeL 13 qnop, dnoi3 sy
1O SyIeap 2y s[[ed sindn( U KE[UNS ¢ PIruem A1) Teym Jo uonEdIpUL OU
waA18 pey stuaned 3y JO JTEH “SUOTIPUO3 J[qLLIA YONS I9pUN 18P USEY 01 13j1d
pmom Aot ey 1sed a1 U pa3edIpul Pey J[eY NOGE Mq S{iiM Suar] pey syuaned
5911 Jo M3] K12/ (3933 J[qnop) saterdo woy pa1p Ajemaoe £a13 pue ‘skep 22111 01
2UO UM P3TP JABL] PINOM WIAY) JO ISOW "UOTIPUCD guiziuoSe Il Ul PIsIaUIT
Aje101 pue ‘saajesway1 ssaxdxo 03 3jqeun ‘Funmwoa Kpwaaix? Suniogns a1om L3y 1L
35831 2Y) JO 35EIS PIdULAPE I UL Sjuanted 101D 313 SPITI-OM] "IIETUNTIIOD
01 AVIqE 119y} 10 SSIUSNOLOSTOD 150] A[UIPpPNS siuanied 2y ‘uonsonb ut sased Y1 Jo
e Ajzeau uj "e1ep 241 INOQE PILLIOM 10U ST Y 181} suodaz ‘wrep1anoy Jo ANSIdATUN
snuusels] Y1 18 JUDIPI [e100S Pue YI[eaH dNqnd Jo 10852j01d ‘SLEN 19p UZA
£ B1SeuByIng urpredal
syuaned oy 1nsuod 03 Anunuoddo ue SuwiAey INOYILM JATIENIUL UMO 111 uodn
108 01 Pad10] U} A1 SIONOP ] "SSNIP Sumjpjured woij 1usyadwIodUt PAISPUL
1193q Pey Pue 41| 01 2] SINOY 10 sKep AU pey 43y TOUED JO $a8e1s paoueApE )
111 319M WoYM Jo 1sow ‘stuaped 112t jo Surragns pue ured 3y JElA[E 01 pArLEM
$10100p Y] "s19zA[ered SN 1e BISEULTIN3 10) pasn s8nap ays IyM ‘(109
aiqnop,) surydzour jo sasop 31| wioy patp stuatted 3y JO ISOJ “1BI[OUN ATIM SIURT
~ed asayp Surp1e8ar suonualul SI010P A TEYL SAOU OSe [EA\ 3P UBA ‘syuanied
pue sueisAyd u2am1aq SMINA IFUEOX3 01 pue uado 210U EISEUBYING PUNOIE JJeWk
AP 2y ewt 01 Juenodun ST 11 ‘3I0JIYL "PUEYDI0JIq PISSHISIP Apuapigns 10u
SeA PISEUEUIND JO NSST 34} ‘SISELD IS} JO ISoul Ut e]) sonSie 1oyuny oH (. plem
-lopySrens ‘1souoy ‘pisu ‘uado 210UI, ParomMsue Y pue ‘JUEIW ST} JeyMm paxse
1) OTSTUIATED) 210 IR1dX? 210UI 1B M, ‘SPUBHIAIRN Y} U] 132 3[qnop pI[E
3q pinos sased yons ul i syusned e FuTpud ‘SUIEIUIEW [EAL 1P UBA ‘saLuNod
royto up “Buuagns uay dois 01 paruem oYM puE AR syuaned aip daay o1 Ares
~5903U SEA 11 IYIIUM PIHSE SIATUIE] 350y sTuaned 3s012U0d SIPROUL ‘EISEUEIND

<HZ saaradsiad Yo SPUDMIYIIN 213 Ui DIsDUpYmMT Aipjunjoau] pup Lipjunjop-uoN

“(oyine Yim 3]
uea -y ‘sfyy 11eg ‘yo1

10} 1sanbai 1o1dx3
‘urepralsury A1is1aa
JO [eM 1ap U sw
I12p UeA JLLIID) ‘BISE

Supjew-uoIs1oap I
~SIp 9S3Y ], "SUOISS:
pinoys suetoisAyd
Teonoexd pue (edry
jo 1awreda A
ul SINYUIN3AZ A
Juem sjuanted n
jo SurumSaq 3y 1e
jo savuanbasuod A
UOTIRUTULIS) JO UOTH
-3UAAIN AIUNOD
yons ysnd 1se] 2y
1y 1uaredwod 1
Apeaid unapns ax
wat Jo |1 Aj1eaN
‘wouad] {['H ‘SISt
1 PHIOM 31 12
-1j1oads & j0u S 1
Buo] uowwod sem
yons ut 3y Jo uon
SIIMITATAIUL Y} JO
soejdaz 03 1yBu st 3
sjuanred IS 124 §
10 sABp JO 1aNEW E
I[eaY 219435 I
pres A3y 1, “Suipury

ut (%/°0) SI5ed P2
(9%8'0) SI5e0 puest
Jo Suruaisey 3yl Y
1 JO JWIOG,, [SeM

£00T ‘€ 42qunN ‘8T




246 Issues in Law & Medicine, Volume 18, Number 3, 2003

Johannes van Delden provides the most interesting answer to the question
regarding this worrisome data. He said that that these findings were in part artifact,
the creation of the researchers in the construction of the categories, which included
clear-cut expressed wishes, cases of no explicit request, and cases with some re-
marks. Of the one thousand, 56% expressed some view. However, the authors of
the research “decided to have a clear-cut euthanasia group, and this group emerged
from the way we chose to analyze.” Van Delden explained that “you need au-
tonomy and beneficence to perform euthanasia.” There might be very extreme
cases in which doctors decide to conduct euthanasia without the patient’s explicit
request, but these cases are few in number. It is hardly conceivable to act in this
way, “maybe in pediatrics.” Van Delden did recognize that most of these cases were
insufficiently justified and insisted that the autonomy requirement be maintained.*

Henri Wijsbek argues that most of these cases involve situations in which
patients are unconscious, suffering greatly, and would have died within two hours.
This practice occurs in many countries, and Wijsbek sees no problem with it. He
adds his hope that under such circumstances, his doctors would do the same for
him. When there is hopeless suffering, and doctors cannot alleviate the pain, the
option of euthanasia should be available. Similarly, Van der Arend, who teaches at
the Health Ethics and Philosophy Department of Maastricht University, explains
that there are situations in which patients are suffering, unconscious or half-con-
scious, in the last stage of disease, and physicians then do not have any other choice
but to end the patient’ life. He is not worried about the numbers, saying that he
could not imagine that termination of life was the result of careless medical prac-
tice. Van der Arend added: “There will always be cases like these.”

Rob Houtepen, who teaches in the same department in Maastricht, also sees
no reason for alarm in regard to this data. He testifies that he is quite liberal about
termination of life when people are suffering, even if they are incompetent. He
believes that compassion is the primary consideration for euthanasia. Autonomy is
a secondary consideration. It is unjust that people be denied the option to end their
suffering, an option that is available to competent patients. In his mind, we should

#1p another form, Van Delden explained that the type of patients involved were cancer patients
with brain metasteses who were, consequently, rendered incompetent. It would give “a false picture
of Holland if one thought that we put away demented people or the weak ones in society. ‘It really is
the patient dying and already fading away.” PROCEEDINGS OF EUTHANASIA AND PHYSICIAN ASSISTED SUICIDE IN
THE NETHERLANDS AND IN EUROPE, MaasTRicHT, June 10 -11, 1994 47 (Luxembourg: Office for Official
Publications. of the European Communities 1996).

» According to Van der Wal, Van der Maas, et al., life was shortened by twenty-four hours at most
in 33% of these cases, and in a further 58% it was shortened by one week at most. See also Paul J. van
der Maas et al., supra note 23, at1702. The 1990 study reports that in 21% of the cases, life was
shortened by one to four weeks; in 7% of the cases, life was shortened by one to six months; andina
small number of cases, life was shortened by more than half a year. These patients were not in the
terminal stage of their illness. See also PJ. van der Maas et al, supra note 6, at 66, 183; & Loes
Pijnenborg, et al., Lire-TerMiNATING AcTs WiTHouT ExpuiciT REQUEST OF PATIENT, 341 LANCET 1196-99
(1993).
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explicit request of the patient were the patient’s low quality of life (31% of the
cases), inability of the patient relatives to cope (32%), and economic consider-
ations (1%).%

Egbert Schroten, who has served on many medical committees, says that the
findings are worrisome but that the discussion about their seriousness is exagger-
ated. Such medical behavior always existed before the invocation of the euthanasia
policy, and a good doctor needs to help patients who are in great pain. Suffering of
body and spirit is the most important consideration, and here we speak of incom-
petent patients in the very last days of their lives, who suffer miserably.

Ruud ter Meulen, Director of the Institute for Bioethics and Professor at the
University of Maastricht, indicates that the issue worries him. He would like to
have in place an explicit policy on termination of life, with no room for interpreta-
tion. The policy should insist on the explicit request of the patient and on strict
medical criteria. There is also a need to define the concept of suffering. Ter Meulen
expresses a critical view of the existing practice of passive euthanasia and the use of
morphine to shorten life. He argues that it is not clear on which criteria decisions
for passive euthanasia are based and what role the patient has in the decision-
making process.

The three most critical voices in the present survey did not justify the existing
situation. Both Chris Rutenfrans and Henk Jochemsen express concern about the
lack of control mechanisms and the freedom that physicians have to decide the fate
of their patients without consulting them. Jochemsen acknowledges that some were
probably cases of double effect, but in others patients were competent and were
still not apprised of the situation. This is not morally justifiable. The major consid-
eration for physicians must be the suffering of the patient. Autonomy gives an
additional justification, but does not constitute the major reason. While recogniz-
ing that the termination of life took place in the last stage of the disease, Jochemsen
emphasizes that there wasno preference expressed by patientsina significant number
of cases.®

Most outspoken was Frank Koerselman, who is worried by the phenomenon
and contends that junior doctors readily make Do Not Resuscitate (DNR) orders
without much thought, especially when patients are old. Young doctors often evalu-
ate a patient’ quality of life without even knowing the patient, and many of them
do not find compelling reasons for working to save a ninety year old patient.

2 Sep PJ. van der Maas, et al., supra note 6, at 64.

% According to the 1990 report, patients had given some indication about terminating life in 28%
of cases. Interestingly, this consideration is mentioned by physicians in only in 17% of cases. Appar-
ently, it was not so much the wish of the patient but the circumstances that made the physician
appreciate the patient’s wish. See also PJ. van der Maas et al., supra note 6, at 64.

P

Non-Voluntary and Invo

Koerselman testifies t
by phone or given by -

Fears of Elderly Pai
The next inter-1
that some elderly pec
that, in fact, families
patient.® Is this true:
A study of thirt
hospitalization of eld
transport the patient
life-threatening emer
made without consul
hospitals, doctors anc
families than from pa
the patient to requesl
Herbert Cohen,
in an interview to Jot
patient told him that
wanted to enjoy his ¢
case, Cohen replied t
these children wanti1
that... shaped us all
education, family of
aside.”® It is unclear
the Guidelines that s
unbearable suffering,

31 C.I Dessaur and C.
pacemakers in people olc
with the duty of keeping
Practice of Euthanasia, 3 I

2 See J.H. Segers, Elde
(1988); R. Fenigsen, A G
supp.), at 24, 24-26.

3 See R. Fenigsen, M
Futhanasia, Hasnngs Cen1
Against Dutch Euthanasia,
their husbands or wives t

34 See Richard Fenigse
Issues v Law & Mep. 283

3 See Herpert HENDIN

%John Keown, The Le
63; Futhanasia in the Neth:
412 (1995).




(s661) T1v

A7104 "and 29 SomLg T { IV TLON 6 ¢2dojs Kiaddys ayp umoq Suipys :spuppaaN ap ut visouvYIng ‘€9
‘€018 766 T Uel AT "D MV ‘SPUDLIIYIAN Y} Ul DISDUDYINI 0 2UIDAJ pUD MU Y] “UMORY uyof o
‘€6 18 ‘€7 10U p4dns ‘NIGNTH IHIRIEF 295 o

(S661) #6-€6T7 ‘€8T "TIN I3 MV NI Sanss|
11 ‘up) ua]-Suo uo Podu :SpuppayzaN 3yp ut ywaQ paIsIssy-uvisyd ‘uasBrua preydRy 995 ¢

_ “gISEUEIND A1€3unjos, 0819pun 0] SIAIM 10 Spueqsny 119y

Paara05 3aey sasnods yew pandre ussdnuag ‘7 1€ 7€ 10U padns uasSiua,y 735 ‘visvuvyng yong 1suwdy

2507 y ‘Kesss aypoue Uy "0¢-7z ‘77 18 ‘(ddnseads) 6861 "qad/ue( ©dTy ¥EINAD) SONLISVH ‘pispupynyg
ymg 1suwdy asv) v DISDUDING U0 SARradsiag :Kpiopy puv aapanpy KOs ‘URSBIA] 295 ¢

, 9747 ‘$T e ‘(ddus

[ewads) 6861 "1/ e “"dTy ¥EINID) SONILSVH ‘pispupymyg ypmd jsusy aspD) v ‘uasdrua ¥ (8861)
12-6TH 'L0b "IN 19 MV NI SINSS] € “DIsvupym fo 1220qng g uo suosiad KUap[a ‘s13395 "H[99S ¢

(8861) TOb “66€ "GN 23 MV NI SINSS] € “PisoupyIng fo 225o0id

Ao uasard 2y] ‘sueguany - [-D Iy INessaq 1D 0sjp 25 -aalfe 3ydoad pio Jurdaay jo Aap ay am

pauapIng 3q 10u Kew 131008 1EY} PAIEIP PuE s1eA 2AY-A1U243s UL 13p[0 apdoad ur s1axewaded
10 351 317} 03 suoNV2(qo passardxa 10300p unok € ey AN01Mm sueLUANY DD PUE INESSIA T D e

“Buuiajyns Jqereaqun
Jo se [jam se juaned 3y Jo 1saubar Arejunjoa pue 331 Jo yeads 1ei) saurPpmo Y1
10 uonerardiaiur 9]qeIdadse ue Se Udas 3q PINOD MITA STY AOY TeAOUN ST 1] ¢, "IPISE
nd 1.ued 9 ye) Ised A} WOLY SIDUIN[JUT JO SPUTY [[e, ‘uidLIo Jo Affure] ‘Uonednp3
‘uoiBijaz 10} s208 Sumnp aules Y 1LYl paurelUrEW UAYo) e st padeys ‘- -1eqd
1sed oy woyj 1amod Jo puny Jures Y Si—mou Kuow Y3 SuNueM UIIPJID ISAP
—30URNJJUL JO PUR] TEY), 35TESIq LUP[NOM Y Pua Ay} Ul 1ey} pafdar uayo) ‘ased
€ UONS U1 BISEULINa N0 NI PROM Y] 191 PASY "31eisa sty Aofta 01 pajuresm
A3y} 2sTL93q SIATE[AI STY 01 JUESIAU € SeM Y 1[3} A[ea1 31 I8ty wry pjo) yusped
e 1 uonitsod JnoyyIP K194 & w Ind aq prom 2y ey umo)y uyof 03 M3ITAINUL UB UL
pres ‘elseueIng jo s1uonnoeld Suipea] sANUN0d I JO UO “UYOD UIGISH
< ElSeueyIng 1sanbai 01 1uaned a3
parnssaid usYjo SasINU Y} PuE ‘SI0100p Y K[runej Iy 1 ‘Siu2ned WO Wey) SILfIure]
woIj Jured eISEUEYINS 10§ sisanbal 210w 1ety pariodar sasinu pue s10190p ‘spendsoy
yoINQ Ul JUOp ApNis e UJ ,¢'SAI[Iure} 119y 1o sjuaned 2y Sunnsuod mopm apew
2I2M SUOISIDIP Y} ‘SISED JO IdqUINU J[RIIPISU0D € uf Aousaurs Juruatearyl-afy
€ sem a1t uaym Aprernonired ‘sased Jo o,z 1 ut pendsoy 3y 01 Juanied a3 uodsuen
01 10U pap1Ip suepisAyd swoy ursinu *asoxe syuanted Aprappe jo uonezipeidsoy
10] SUOTEALPUT [EJIPI UIYM Tey) pamoys sawoy Sursinu Aumy jo Apmis v
(£9001 STY ST ¢ Juatred
3y} UeY} US1j0 10U BISEUBYINS 1SInbal SPUBISYION Y} UL SILrure} ‘10g) Ul “1ety
PUE ,JUSUOD 113Y1 INOYILM PIPUD 3 [ SIAT] 1213 1e2) 3(doad Apapya awos yey
areotput o1 teadde sarpris Yo JWOS,, ‘SEM UONSIAD PalefaI-Iul 1Xau YL
siuanpd K4ap)d fo sivag

- angeayjoo Jotuas e Junpusuod moyim weisdyd sorun( e 4q uaald 10 suoyd 4q
UME] 3I3M SISPIO YN YT UT Sased AUBUL U33S Sey 3Y 18] SAYNS UBUI[ISI90M

647 saanadsiad Yo SpuUppayIaN 2y ul pispupym Kiwjumoau] pup KIpJunjop-uoN

91
ueis{yd I spew ey
-reddy 'sased Jo 9%/ Ul
9,87 Ui 9] Surreununial }

uaned ppo e £
urey Jo Auew pue ¢
-0[BA? U0 SI0100P

s13p10 (YNQ) A8
uouswouayd a3 A

IaquuInu JuedIusis e
UISWAY0[ ‘ISeISTP
-Z1u80221 YA “UC
ue $aA13 Awouony
-pisuod 1ofew Ay
arom pue uRdwo
219M JWIOS 1e) SITE
37ej A} IPIOAP 01 4
31 1N0ge UIDUOD ¢
Sunsa ay1 Ausni1

-UOISIOP A Ul SE
SUOISIDIP BLIAILID U
JO 3sn A puE EISEU
US[NIN 19 “BuLIappy
1DUIS UO PUE JU31I¥
-g121d1atut 10} WOO.
01 1] p[nom 3H
Y3 1e 105S3j01d pU

K[qe1ast
-woout Jo yeads
j0 Suuagng “ured
BISEUEI[IND 3] JO Wi
-1533exa s1 ss2USNO
20 T3 SAes ‘SN

-I3PISUOD JTUIOUOD
Y1 JO %TE) M I

£007 ‘€ 42qunN ‘87 2




250 Issues in Law & Medicine, Volume 18, Number 3, 2003

A minority of the interviewees dismissed the question as “ridiculous.” Heleen
Dupuis and A. van Dantzig expressed the most supportive voices for the existing
policy and practice of euthanasia.¥ Dupuis explains that when the patient is in-
competent, the only available option for physicians is to cease treatment, not to
perform euthanasia. Doctors will not euthanize a patient who cannot express his/
her will to die, even if euthanasia was requested in his/her living will. She maintains
that most people are afraid of having no option at the end of life and that in any
event, old and demented patients receive treatment. There is no room for fear, and
it is ridiculous to be afraid. In turn, Van Dantzig dismissed the question as propa-
ganda of the anti-euthanasia lobby. Cases that include bad relations in a family
should not prevent euthanasia in the many other cases where the motivation is
sincere. However, the patient needs to express a will to die. If the patient does not
express such a will and does not suffer, then it is not an appropriate case for eutha-
nasia. If the patient had a living will, then the living will should be respected.

" Likewise, Van der Wal dismissed the question, saying that Segers was specu-
lating, and that the articles I cited are “nonsense” and “scientifically unsound.” In
one of the articles he co-authored, Van der Wal wrote that Dutch studies do not
provide any evidence for the elderly being in danger of becoming “victims” of eu-

 thanasia or assisted suicide.?® Furthermore, Van der Wal did not know of any study

on the role of families (according to Henk Leenen and Govert den Hartogh, no
research has been done on the role of the family), and he and his research team
were exploring the issue of conducting such research at the time of the interview.
Van der Wal knows of only one opinion poll designed to investigate the issue,
which, in his opinion, was conducted by a biased fundamentalist organization and
was scientifically unsound. He further notes that euthanasia and assisted suicide
among the elderly are rare. The age of most patients requesting euthanasia varies
between fifty-five to seventy-five.”® '

Having said that, although Van der ‘Wal dismissed the issue as “nonsense,” he
acknowledges that sometimes families find the suffering of their loved one unbear-
able and that there has been incidental anecdotal evidence of family pressure being
brought to bear in the termination of a patient’ life. That is to say that family pres-
sures do exist, but doctors testify that they are not affected by such pressures, and
that most of the time they resist those pressures. Van der Wal emphasizes that,
unlike other countries, there are no financial incentives for requesting euthanasia
in the Netherlands because the costs of maintaining patients are not borne by their
families.

37In his comments on the first draft of this study, Van Dantzig wrote succinctly: “1 do not whole-
heartedly support the existing system.” Personal communication of July 6, 2000 (notes on file with
author). '

3 See Martien T. Muller et al., Euthanasia and Assisted Suicide: Facts, Figures and Fancies with Special
Regard to Old Age, DruGs & AGING, Sept. 1998, at 185, 185.

39 See also PJ. van der Maas et al., supra note 6, at 44, 137.
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hasten the death of the patient in 14% of the cases, and others (physician, nurse or
someone else who is not a relative) made the request in 1% of cases.®

vVan der Arend tells of arguments he witnessed between relatives over finan-
cial affairs, even about an inheritance while the patient was still alive. Therefore,
families should be engaged in the decision-making, but should not be given the last
word. All parties should be involved in the euthanasia decision: the patient, the
physicians and nurses, and the patient’s family. If members of the family are not
involved, they might end up going to court. Van der Arend added that patients
usually trust physicians not to terminate their lives without their consent. When
the patient is rendered incompetent and has not prepared a living will, the family
assumes a larger role in the decision-making process, but still does not have the last
word. ‘

George Beusmans and Gerrit Kimsma, both physicians who practice euthana-
sia, testified that they always provide information to the patient as well as to the
family. It is irrelevant if the family wants to take a certain course of action when the
patient does not share the same preference. It is only the patients request that
counts. When they practice euthanasia, it is done in the open with the consent of
the patient, who must voice repeated requests and sign a written document. Kimsma
asserts that his patients’ families have always been satisfied with the euthanasia
procedure. He has never had a family member object to euthanasia, and he has
sometimes organized family meetings to resolve differences of opinion. At the same
time, Kimsma declares that euthanasia is an individual matter of the patient and
that he always resists family pressures for euthanasia when the patient does not
want it.

Evert van Leeuwen argues that there are elderly people in nursing homes who
fear that their lives will be ended without consent. However, euthanasia is rarely
conducted in nursing homes. Indeed, studies show that Dutch nursing home phy-
sicians together receive an average of three hundred requests for euthanasia and
assisted suicide annually, of which they comply with only twenty-five.** In com-
parison to general hospitals, nursing homes have a less permissive policy on eutha-
nasia®® Bert Keizer writes that most of the patients in nursing homes belong to the
generation that still associates “euthanasia” with “mass murder.”*

Van Leeuwen maintains that there might be cases of inadequate care and,asa
result, patients may die earlier than expected. Van Leeuwen further testifies that he

3 See PJ. van der Maas et al., supra note 6, at 134.

# Spe Martien Tom Muller, Death on Request (Amsterdam, Vrije Universiteit, 1996) unpublished
thesis, at 18. See also Table 3 in Paul J. van der Maas, supra note 23, at 1703, and in Gerrit van der Wal
& PJ. van der Maas, supra note 9, at 172 (Table 2).

4 See Dick J. Hessing et al., Practical Reasons and Reasonable Practice: The Case of Euthanasia in the
Netherlands, 52 J. Sociat Issugs 155, 155 (1996).

46 Berr Kelzzew, supra note 43, at 258. Keizer also testifies that only a small percentage of his
patients really want to die (emphasis added). Kezer, supra note 43, at 268.
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As usual, Koerselman expresses the most critical view, agreeing with the stud-
ies of Segers and Fenigsen, and testifying about his own experience. He argues that
such fears on the part of the elderly do exist. In his view, families have informal
influence on doctors, and it is impossible to ascertain that families who find it
difficult to cope with the suffering of their loved ones do not influence the decision-
making process. Koerselman told the story of an eighty-five-year-old patient with
pneumonia and depression, both of which are treatable conditions. His family did
1ot wish to treat him, and the GP agreed with the family that there was no point in
treatment. Koerselman was invited to consult on the patient’s depression and said
that if he had not taken an active role in this case, they would have taken the easy
way out: “He would die, all would say that I acted humanely and would receive a
nice bottle of wine from the family who physically wanted to prevent me from
treating him.” Koerselman asked the patients GP whether he had spoken with the
patient alone. The response was negative. Koerselman had to order security guards
to remove the family from the room so that he could speak privately with the pa-
tient. The patient said at first that there was no reason to continue treatment and
that he did not want to become a burden on his family. Koerselman explained to
him that he suffered from pneumonia and depression, two perfectly treatable con-
ditions, and that he might as well try to be a healthy eighty-five-year-old man. The
patient then agreed to treatment and was eventually discharged from the hospital in
very good condition, both mentally and physically.

Conclusions

The aim of this essay was to provide an account of Dutch policy makers’
perceptions of some of the worrisome data revealed in the Remmelink Report. The
present study reveals that most of the interviewed Dutch authorities in the field of
medical ethics are quite complacent about involuntary and non-voluntary euthana-
sia, recruiting an array of justifications to show that there is no real cause for alarm
even when patients’ lives are terminated without their consent.

In the United States, Oregon’s Measure 16 that allows assisted suicide is facing
a challenge. In Australia, the Northern Territory Bill that allowed terminally ill pa-
tients to commit suicide with a doctor’s help was declared void. The legislatures of
Canada and England resist attempts to legalize assisted suicide and euthanasia. The
Netherlands represents a country in the liberal world that generally accepts the
policy and practice of both euthanasia and physician-assisted suicide, without see-
ing much difference between the two, and whose legislatures advance more bills
that would legitimize euthanasia further, while broadening the scope of the prac-
tice.

1 found it troublesome that scholars and decision-makers support a system
that suffers from serious flaws while the stakes are very high; after all, we are deal-
ing with life and death. There were variants of opinion regarding specific questions
and issues, but only a minority questioned the system ds such. Many of the experts
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